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TO  TIIK  I.E€^ISL.ATIVE  COUMCII. 

OF    THE 

STATE  OF  NEW-JERSEY. 


The  undersigned  committee  of  Council,  to  whom  was  refeiied 
the  Orphans*  Court  System  heretofore  reported  to  the  Legislature, 
and  postponed  for  fuLure  consideration  ;  in  discharge  of  the  duty 
assigned  to  them,  submit  the  following  repoit. 

The  subject  is  of  the  utmost  importance,  and  merits  the  anx- 
ious attention  of  the  Legislative  authority.  It  is  second  to  none 
that  can  claim  the  action  of  the  sagacious  law-giver,  or  the  upright 
judge. 

The  public  councils  of  this  Slate  have  for  a  long  time  mani- 
fested the  deepest  anxiety  on  this  interesting  theme. 

In  the  year  1798  and  for  a  few  years  anterior  thereto,  the  late 
Judge  Patterson  was  engaged  in  the  revision  of  the  statute  laws  of 
this  State. 

The  House  of  Assembly  r<?quested  him  to  draw  for  them  an 
Orphans'  Court  law,  and  to  report  an  entire  sysiem.  That  great 
man  declined  the  office,  and  stated  as  a  reason,  that  he  had  never 
practised  as  attorney,  solicitor  or  counsel,  in  these  Courts  ;  and  he 
advised  tiiat  application  sliould  be  made,  to  some  gentleman  of  the 
legal  profession,  familiar  with  such  practice. 

On  thi.s  suggetstion,  Cliief  Justice  Kinsey  was  appointed  -o  per- 
form this  important  duly.  He  undertook  it,  but  his  age  and  in- 
firmities were  not  equiJ  to  the  arduous  ami  laborious  task.  He 
died  without  making  a.ny  report. 

After  his  death,  Governor  Bloomfield  accepted  the  same  ap- 
pointment. The  act  of  the  9ih  Nov.  1 803,  was  the  fruit  of  bi^s 
labors. 

Little  need  be  said  of  that.  It  has  on  all  hands  been  condemn  • 
ed,  as  repugnant  anil  jejune  in  its  jinncsples  ;  and  uncertain  and 
delusoiy  iti,  its  detail-^  Its  inartificial  and  unskillful  structure, 
hiri^uage  and  characier,  marked  it  for  early  I'ecease.  Its  dt^atli 
■vras  nrK  ri"grettcH. 
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Between  that  time  and  1812  divers  other  attempts  were  made  te 
improve  the  system — all  were  abortive. — Vain  are  the  effarts  to 
patch  up  a  vicious  and  ruined  constitution  until  the  deadly  malady 
be  removed. 

In  1S12  the  Legislature  again  took  up  the  subject,  and  request- 
ed Governor  Ogden  to  revise  the  system,  and  make  report. 

The  United  States  were  then  engaged  in  public  war.  Inter 
arma  silent  leges,  and  nothing  was  done. 

In  the  winter  of  1815  Governor  Pennington  at  the  instance  of 
the  House  of  Assembly  renewed  the  attempt.  But  as  no  report 
was  made  by  him,  and  as  he  was  during  the  same  year  made 
District  Judge  it  is  not  known  what  progress  he  made. 

The  act  of  1817  was  the  result  of  the  labors  of  a  Committee, 
and  was  adopted  from  mere  necessity. 

That  act  and  its  various  supplements,  amendments,  and  alteia- 
tions,  altho'  intended  in  themselves  to  be  of  temporary  duration 
and  character,  have  continued  to  constitute  the  law  in  New- Jer- 
sey until  this  hour. 

In  1823  the  late  Chief  Justice  Kirkpatrick  was  appointed  to  the 
same  trust  and  duty. 

What  progress  he  made  is  not  known.  His  death  put  a  period 
to  the  appointment,  and  it  was  conferred  upon  his  successor,  Chief 
Justice  Ewing. 

It  cannot  be  doubted  but  that  these  profound  jurists  and  law- 
yers, felt  the  responsibility  and  importance  of  the  task  committed 
to  them. 

It  was  more  than  a  year  after  his  appointment,  that  the  latter 
gentleman  wrote  to  the  Legislature,  enlarging  upon  the  subject, 
stating  its  magnitude  and  necessity. 

The  interests  he  says  are  immense  ;  the  evils  terrrible. 

The  great  and  prevailing  reason  which  he  assigns  after  such  a 
length  of  time  for  declining  the  office,  shows  how  deeply  and  al- 
most awfully  he  was  impressed  with  its  importance. 

"I  cannot  consent,  (he  says,)  to  give  these  questions  a  mere  hfas- 
ty  perusal — I  should  deem  it  highly  culpable  to  devote  to  them 
mere  ordinary  labor  and  attention — my  official  duties  and  engage- 
ments forbid  that  I  should  dedicate  that  laborious  investigation, 
and  painful  care,  which  are  necessarily  lequired — I  cannot  there- 
fore perform  the  duty.*' 

He  proceeds  to  add  the  weight  of  his  name  and  character  to  the 

2 


testimony  derived  from  a  tlsousand  other  sources;  and  he  urges 
the  Legislature  to  cause  the  work  to  be  begun  at  the  very  founda- 
tion, and  not  to  stop,  or  hesitate,  until  the  deplorable  evil  is  radi- 
cally removed. 

The  commission,  report  and  work,  here  again  reported,  resulted 
out  of  this  advice. 

The  change  is  great. — The  provisions  are  oftentimes  new  and 
are  very  important. 

A  prudent  and  perhaps  a  jealous  precaution,  induced  the  Le- 
gislature, after  even  a  laborious  investigation,  to  postpone  the  bills 
reported  for  future  deliberation. 

The  committee  readily  admit  ;  nay,  even  insist,  that  extreme 
and  guarded  caution,  is  necessary  as  well  in  the  substance,  as  in 
the  language,  of  provisions  so  important,  so  novel,  and  so  interest- 
ing: and  they  deeply  regret  that  this  principle,  wise  and  salutary 
in  itself,  should  be  perverted  from  its  legitimate  object,  and  should 
prevent  the  enactment  of  just  and  wholesome  laws. 
This  should  not  be. 

Time  has  rolled  on — years  have  glided  away — but  the  evil  re- 
mains in  all  its  imblest  odour. 

As  an  incubus,  it  seems  to  rest  upon  our  State,  and  almost  stag- 
nates the  fountains  of  justice. 

The  widows  and  the  orphans  of  our  land  are  still  unprotected — 
still  undefended — unavencred. 

Their  wrongs  are  our  reproach,  and  our  shame. 
Has  not  the  time  at  length  arrived,  wlien  the  legislature  of  New- 
Jersey  are  required  to  act  with  promptness,  and  with  vigor  ? 

Is  it  not  now  past  all  parad venture,  that  there  must  be  a  reform 
in  the  Orphans'  Court  laws  ? 

It  is  worse  than  siiparfluous  to  descend  into  particulars  to  show 

the  evils  endured,  the  uncertainty  of  settlement,  the  vagueness,  the 

irregularity,  and  the  utilawful  form,  as  well  as  substance  of  decrees. 

The  committee  have  been  obliged  to  see  them,  feel  them,  and 

deeply  to  deplore  them. 

They  could  not  turn  away  their  eyes,  and  they  feel  constrained 
to  add  their  testimony  to  the  united  voice  of  New-Jersey.  That 
the  Orphans'  Courts  as  now  existing  from  the  highest  to  the  low- 
est, exhibit  such  a  mass  of  incongruity,  contradiction,  error  and 
injustice,  that  they  can  no  longer  be  endured. 

The  system  now  again  reported  has  been  extensively  circulated. 
It  hae  been  examined,  ctitically  examined,  by'  judcres  nnd    jurists, 
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sages  arul  lawyers;  and  so  fur  as  ihecotniniliee  have  heard  or  bseii 
able  to  learn,  it  lias  in  its  principles  been  universally  approved.  It 
is  due  to  the  suggestion  of  some  very  discreet  and  intelligent  friends 
to  state  (hat  they  object  to  one  provision  in  the  reported  bills. 

They  propose  that  four  Judges  of  probate,  be  appointed  by  the 
Joint  Meeting  for  the  State  at  large. 

That  it  shall  be  their  duty  to  execute  the  numerous  and  im- 
portant functions  proposed  to  be  conimiited  to  the  Justices  of  the 
Supreme  Court  ;  and  they  add  that  for  these  purposes  it  will  be 
convenient  to  divide  the  Slate,  into  districts  of  four  or  five  counties 
each.  In  support  of  this  measure  they  uige  strong  and  powerful 
reasons. 

They  (ell  us  that  the  Justices  of  (lie  Supreme  Courts  have  al- 
ready their  lime  and  attention  fully  occupied — That  their  circuits 
are  numerous  and  embarrassing,  and  that  not  unfrequently  do 
they  intesfere  with  each  other — That  the  Judges  already  have  too 
little  lime,  gravely  and  maturely,  to  examine  the  important  ques- 
tions argued  and  discussed  at  tlie  bar  ;  and  that  if  their  occupations 
in  the  counties  must  be  augmented  by  this  immense,  and  difficult 
addition,  the  business  in  bank,  already  protracted  and  delayed, 
must  sufTor  and  languish — That  the  civil,  canon,  and  ecclesiastical 
law,  and  the  vast  variety  of  matters  committed  to  the  Orphans* 
Courts,  are  very  different  frowi  t!ie  common  law — That  intimate 
and  familiar  acquaintance  with  the  latter,  by  no  means  insures  a 
profound  and  practical  knowledge  of  the  former. 

To  this  reasoning  the  Coniniitiee  have  no  reply.  There  i?  much 
truth  and  much  wisdom  in  the  suggestion.  It  is  a  grave  and  an 
important  question,  on  which  they  at  present  give  no  opinion. 

They  did  not  feel  themselves  at  liberty,  without  particular  in- 
structions to  that  eflect,  to  propose  the  appointment  of  four  salary 
officers  whose  compensation  ought  to  be  equal  at  least  to  that  of 
the  Justices  of  the  Supreme  CduiI. 

But  if  this  measure  shall  be  deemed  proper  and  right,  it  will  be 
seen  ihat  a  slight  alteration  in  tiiat  bill  only,  v.-hich  provides  for 
the  constitution  of  ihc  Orphans'  Court,  will  efiecl,  the  desired  object. 

'I'he  alteration  will  touch  no  oihei-  hill,  either  in  principle  or  in 
detail.  .T.  VV.  SCOTT, 

•1).   HAINES, 
F.  V1?EIJKNBURGH,  Jr.N. 

JanuMtv.   1 841. 
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To  the  Honorable  the  Legislative  Council  and  General 
Assembly  of  the  State  of  New-Jersey. 
Undei-  an  Appointment  and  Commission  from  his  Excellency 
the  Governor,  I  prepared  and  reported  to  tl)e  Legislature,  eai-ly 
in  tiie  montli  of  Fehriiary  last,  lor  their  inspection  and  revis- 
ion,  eleven  Bills,   entitled  respectively  as  follows,  viz. 

I.  An  Act   concerning  the    Ordinary   and   the  Prerogative 
Court. 

-2.   An  Act  concerning  the  Orphans*  Courts. 

3.  An  Act  concerning  Sui-i'ogates. 

4.  An  Act  concerning  V/ilis. 

5.  An  Act  concerning  Executors  and  Administrators. 

6.  An  x\ct  conC(M-ning  the  descent  at-.d    distributiort   of  the 
Estates  of  Intestates. 

r.  An  Act  for  the  more  just  and    equal   distribution  of  the 
Estates  of  deceased  Insolvents. 
S.   An  Act  relative  to  Dower. 

9.  An  Act  concerning  Guardians. 

10.  A  Supplement  to  the  Act  relative  to   (he   Supreme  and 
Circuit  Courts. 

II.  An  Act  to  establish  Superior  Courts  of  Common  Pleas. 
The  Commission  was  very  bi-oad  and  expausivc,and  required 

mc  to  revise,  amend,  and  digest,  one  entire  portion  of  our  ju- 
'•ispi-udence,  so  far  as  respects  the  statute  law.  Descent,  dis- 
tribution, dower,  guardianship,  legacy,  testament  and  intesta- 
(V  ;  as  well  as  the  jirinciples  of  practice  in  the  Courts,  to 
which  matters  of  tliis  natuic  are  properly  committed,  were 
obviously  within  the  scope  of  the  appuintmcrit. 

The  House  of  Assembly  n-l'erred  the  Report,  together  with 
t'.ie  Bills,  to  a  highly  intelligent  and  respectable  committee. 
That  committee  devoted  murii  time  and  attention  to  the  im- 
nirtantand  interesting  questions  submitted  to  them  :  an<l  finally 
made  their  rejxirt,  a\)probatory  of  the  system  and  of  tlie  |)rin- 
cipies  reported  in  the  Bills  :  And  tliey  i-ccomnieniled,  tliat  a 
large  number  of  copies  of  tlie  Bills  siiould  be  printed — that  a 
liberal  circulation  of  them  slioahl  be  made,  dui  ing  the  j-ecess 
of  tlie  Legislature,  and  that  \arijuH  public  funetionai-it-S  should 
be  supplied  with  copies. 


The  House,  by  resolution,  directed  this  to  be  done.  Ths 
Committee  also  requested,  and  advised  me,  to  annex  to  each 
of  the  Bills,  remarks  and  notes  explanatory,  and  sometimes 
histoiical,  in  relation  to  the  important  principles  there  involved. 
This  duty  I  have  endeavored  faithfully  to  perform  ;  and  the 
work  is  now  submitted  to  the  wisdom  of  the  Legislature. 

I  cannot  but  regret  that  the  notes  and  remarks  are  so  much 
in  extenso  ;  but  I  found  it  impossible  to  condense  them  within 
smaller  compass,  without  an  entire  failure  to  do  justice  to  the 
subject.  I  should  indeed  apprehend  that  I  had  trespassed  im- 
measurably on  the  patience  and  attention  of  the  Legislature,  if 
1  had  not  at  the  same  time  a  deep  and  almost  painful  sense  of 
the  importance  of  t!ie  subjects.  It  ought  not  to  be  forgotten, 
that  t!»e  amount  of  wealth  and  property  constasitly  passing 
through  the  Courts,  to  which  attention  is  here  called,  is  enor- 
mous. That,  on  an  average,  all  the  property  of  the  citizens 
of  the  state  is  adjudged  of  in  them  once  in  about  twenty 
years :  That  w  idows,  orphans  and  others,  who  are  in- 
capable of  spreading  their  complaints  abroad,  or  of  defending 
themselves  against  t!ie  wily  arts  of  fraud  and  cunning,  are  the 
suitors  and  not  unfrequently  the  victims.  Hence  we  are  pre- 
pared for  the  sequel  of  the  appalling  tale,  that  there  the  most 
flagrant  injustice  has  been  committed,  and  for  a  long  course  of 
years  *<  repeated  and  re-repeated,  in  the  semblance  of  equity 
and  under  the  forms  of  law." 

May  I  not  be  allowed  to  add,  that  in  our  land  public  opinion 
is  the  ultimate  arbiter.  Great  deference  is  due  to  thai.  Many 
notes,  remarks,  explanations  and  criticisms,  are  justly  intro- 
duced in  reference  to  that,  which  the  superior  knowledge  of 
those  to  whom  they  are  immediately  addressed,  must  render 
entirely  superfluous. 

That  the  Legislature  have  acted  on  this  principle,  is  very 
obvious.  They  have  requirvd  that  an  extensive  circulation 
should  be  given  to  the  work  :  and,  as  far  as  it  has  been  prac- 
ticable, their  command  has  been  obeyed. 

The  remaining  copies  of  the  bills,  not  distributed  according 
to  the  direction  of  the  House  of  Assembly,  have  been  delivered 
to  the  Treasurer,  for  the  use  of  the  Legislature. 

It  cannot  escape  the  attention  of  the  Legislature,  that  several 
things  have  been  omitted,  and  manifestly  by  design. 


1.  I  have  not  taken  notice  of  the  statute  13tli  June,  1830, 
entitled  an  act  further  regulating  tl»e  descent  of  real  estates. — 
R.  L.  774. 

By  the  first  section  it  is  enacted,  that  in  case  of  a  devise  to 
one  for  life,  with  remainder  to  liis  heb's,  or  to  the  heirs  of  his 
body,  the  life  estate  shall  he  good  ;  hut  after  the  determination 
of  that,  the  lauds  devised  shall  go  to  the  children  of  such  devisee, 
as  tenants  in  common  iii  fee. 

A  series  of  questions  arise  upon  this  section.  What  shall 
become  of  the  e.sf«/e  in  remainder  ci-eated  by  the  devise  ?  What 
is  the  destination  of  the  estate,  if  the  tenant  for  life  shall  die, 
leaving  no  issue?  It  may  easily  happen  that  tliere  shall  be  no 
issue,  and  yet  there  may  he  heirs  capable  of  inheriting.  Must 
the  inheritance  go  to  the  right  heirs  of  the  tenant  for  life  ?  Or 
must  his  brothers  and  sisters  be.  cut  oflf  ?  If  the  estate  shall  go 
to  the  right  heirs,  tl;en  must  the  common  law  rule  of  male  pre- 
ference and  primngfniliire  {)revail  ?  Or  has  the  succession  of 
t!»e  right  heirs  bet-n  totally  interrupted  ?  And  must  the  estate 
revert  by  force  of  the  statute  ?  Or  must  it  escheat?  These 
and  others  arising,  are  quivsiinns  of  no  easy  solution. 

Diihculties  of  n  [jiecisely  corresjiondent  character,  may  arise- 
under  the  second  section. 

That  the  interference  of  the  Leglsiatur-e  is  required,  is  past 
all  doubt;  hut  without  some  intiniation  of  their  jjjeasure  (jn  the 
subject,  it  is  impossible  to  revise  that  statute  with  effect. 

2.  Tiiere  aie  no  repeaiiug  clauses  introduced  into  the  bills 
reported.  Tills  is  a  work  oi'  time,  and  requires  great  caieand 
attention.  It  catvnot  well  be  df)ner  until  it  shall  be  seen  what 
alterations  In  the  existing  syslenw  it  shall  please  the  Legisla- 
ture to  adojit. 

3.  No  alteration  is  made  in  tiie  fee  bill,  nor  is  there  is  any 
])tovision  for  the  fees  due  lur  tlie  many  new  services  required. 
This  cannot  he  done  satisiactorily,  until  it  is  known  what  shall 
be  accepted  and  what  ityected. 

It  ought  a  so  to  ha  added,  that  so  many  supplements,  altera- 
tions and  additi  ins,  have  been  made  in  relation  to  the  act  regu- 
lating fees,  that  it  has  become  difficult  to  be  understood,  inde- 
pendent of  all  llie  inconveniences  arising  from  its  scattered 
character. 

It  is  very  respeclfully  suggested  to  the  Legislature,  that  it 

la 


6 

would  tend  greatly  to  convenience,  and  would  abridge  manj 
disputes,  to  revise  that  entire  subject  ;  and  to  bring  all  the 
matters  connected  with  it  into  one  statute.  This  was  strongly 
recommended  by  Judge  Patterson  in  the  year  1799,  and  the 
Legislature  then  acted  on  his  recommendation. 

J.  W.  SCOTT. 
New-Brunswick,  Sept.  SOth,   1834. 


AN  ACT 

Concerning  the  Ordinary  and  the  Prerogative  Court. 

Section  I.  Be  it  enacted  bij  the  CmtncUand  General  .'IssemUij 
of  this  Slate,  and  it  is  herebij  enacted  by  the  authority  of  the  sumCf 
Til  at— 

1.  The  Ordinary  of  this  State  shall  have  full  power  and 
authority,  to  take  the  proof  of  the  iast  wills,  testaments  and 
codicils,  of  all  deceased  persons  whatsoever;  and  to  make, 
adjudge  and  record,  probate  on  the  same  : 

2.  And  to  grant  letters  testamentary  according  to  law  : 

3.  And  to  grant  letters  of  administration,  of  the  goods  and 
cnattels,  rights  and  credits,  at  the  time  of  their  death,  of  ali 
persons  dying  intestate  : 

4.  Or,  with  the  will  annexed,  when  the  same  shall  be  re- 
quisite : 

5.  And,  also,  to  grant  letters  of  Guardian-ship,  of  the  persons 
and  estates,  of  Orphan  Childien,  and  in  all  other  proper  cases. 

6.  Such  letters  testamentary,  fetters  of  adtninisti-ation,  and 
letters  of  guardianship,  shall  be  in  the  nature  of  commission, 
and  shall  be  made  in  the  nan>eof  this  state,  and  tested  in  tiie 
name  of  the  Ordinary,  and  sealed  with  tiie  seal  of  the  Prerog- 
ative Court. 

Sec.  II.     Jnd  be  it  enacted,  by  the  authority^ aforesaid,  That — 

1.  Every  person  appointed  an  administrator,  l>y  tlie  Ordin- 
ary, except  when  administration  shall  be  granted  to  ahusbandy 
of  the  goods,  chattels  and  credits  of  his  wife,  shall,  befoie  re- 
ceiving letters,  execute  a  bond  to  this  state,  with  two  or  more 
sufficient  sureties,  to  be  approved  by  the  Ordinary,  and  to  be 
jointly  and  severally  bound. 

2.  The  penalty  in  such  bond  shaU  not  be  less  tlian  twice  the 
value  of  the  personal  estate  of  which  the  deceased  died  pos- 
sessed, or  entitled  unto. 

3.  The  Condition  of  tlie  said  bond  shall  be  such  as  is,  or 
hereafter  shall  be,  prescribed  by  law. 

4.  Every  person^  who  shall  be  appointed  by  the  Ordinary, 
a  guardian  of  the  person  and  estate  of  an  orphan  child,  or  chil- 
dren, shall  before  receiving  letters,  in  like  manner,  execute  x^ 
bond  to  this  state,  with  two  or  more  sufficient  sureties,  to  be 
approved  by  the  Ordinary,  and  to  be  jointly  and  severally  bound. 
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5.  The  penalty  in  such  bond  shall  be  such  as  the  OrdinaiV 
3n  his  discretion  shall  direct,  having  respect  to  the  amount  of 
the  personal  estate,  and  the  yearly  value  of  the  real  estate  of 
the  ward  or  wards. 

6.  The  condition  of  said  bond  shall  be  such  as  is,  or  hereafter 
shall  be,  prescribed  by  law. 

7.  In  addition  to  the  security  above  required  from  adminis* 
trators  and  guardians,  every  person  who  shall  receive  letters 
testamentary,  letters  of  administration,  or  letters  of  guardian- 
ship from  the  Ordinai-y,  except,  in  case  of  a  husband  adminis- 
trator of  the  good,'^,  chattels  and  credits  of  his  wife,  shall  before 
receiving  letters,  become  bound  to  this  state  by  recognizance, 
in  such  sum  as  the  Ordinary  shall  direct,  upon  condition,  that 
such  executor,  administrator,  or  guardian,  as  the  case  may  be, 
shall  and  will,  well  and  faithfully  execute  the  trust  rejiosed  in 
him  as  such  executor,  administrator,  or  guardian,  and  v\i]! 
faithfully  obey  all  such  orders  and  decrees,  as  the  Prerogative 
Court  may  make,  of,  and  concerning  the  administration  of  the 
estate  so  committed  to  him,  oi-  of,  and  concerning  the  care  and 
custody  of  the  person  and  estate  of  the  ward  so  committed  to 
him,  as  the  case  may  be. 

8.  The  recognizance,  or  recognizances,  before  mentioned, 
may  be  taken  before  the  Ordinary,  or  before  any  one  of  ll  e' 
Masters  of  the  Prerogative  Court,  hereinafter  provided  for, 
and  shall  be  binding  and  obligatory  upon  all  and  exavy  of  the 
recognizors,  and  uj)on  ail  theii-  lands,  tenements^  heredrtaments' 
and  real  estate,  according  to  the  terms  of  the  recognizance, 
wheresoever  in  this  state,  the  said  lands,  tenements  and  hered- 
itaments may  lie,  or  be  situate. 

9.  And  the  said  bonds,  so  as  aforesaid,  to  be  executed  by  ad- 
ministrators and  guardians  ;  and  the  i-ccognizances,  so  as- 
aforesaid,  to  be  entered  into  by  executors,  administrators  and' 
guardians,  shall  be  for  the  security,  use,  interest  and  benefit,, 
of  ail  and  evei-y  per-son  who  shall  be  aggiievcd  in  and  through 
the  default,  delinquency,  unfaithfulness,  negligence,  or  insol- 
vency of  the  said  executors,  administrators,  or  guardians, 
respectively. 

10.  Before  letters  testamentary,  letters  of  administration,  or 
letters  of  guardianship,  shall  issue,  the  executory,  administra- 
tor, or  guardian,  as  the  case  may  be,  shall  take  aud  subscribe 
an  oath,  or  aflii-mation,,  before  the  Ordinary,  or  before  one  of 


the  Masters  cf  the  Trcrogaiive  Couit,  that  lie  will  Caltlifully 
and  honestly  disciiai-ge  the  duties  of  sucli  executor,  adniiiiis- 
trator,  or  guardian. 

Sec.  III.  Jlnd  he  it  enacted  by  the  milhorilij  aforesaid,  That — 

1.  Tlic  O/diiiary  shall,  at  stated  ])eriod,s,  hold  a  Prerogative 
Court,  at  the  times  and  jilaces  appointed,  or  that  .shall  here- 
after be  ajip!)inted  for  holding  the  Court  of  Cliaiicery,  and  at 
such  other  times  and  j)laces,  as  in  his  discretion,  shall  seem 
meet  and  expedient ;  to  the  end,  that  he  may  therein  hear,  and 
finally  determine,  all  causes  tliatshall  cume  before  him,  eitlier 
in  original  jurisdiction,  or  by  aj)j)eal. 

2.  In  lesjject  to  executors,  administrators  and  guardians, 
who  .shall  receive  their  letters  from  the  Ordinary,  the  Prei-og- 
ative  Court  shall  have  and  exercise  original  at.d  exclusive  ju- 
risdiction : 

3.  To  hear  and  determine  ail  controversies  touching  and 
concerning  the  trutli,  Cullness  and  fairness  of  iiiventories  : 

4.  To  require  ami  eomiicl  the  j;roduc(ion  and  exhibition  by 
any  executor,  or  other  pei'son,  of  any  iasi  will,  testament,  or 
codicil,  or  other  paper,  in  the  nature  of  a  last  will,  testament, 
or  codocil,  in  his  jjossession,  or  under  his  control  ;  to  tlie  end, 
that  the  same  may  be  iiujuired  into,  and  examined,  and  proved, 
accorditjg  to  right  : 

5.  To  correct  and  amend  all  ej-rors  and  mistakes  in  the  ac- 
counts of  executors,  administrators  and  guardians,  a:ii!  to  de- 
cree the  allowance  and  settlement  of  tlie  said  accounts,  when 
amended  and  corrected,  according  to  law  : 

6.  To  compel  executors  and  administrators  faithfully  to  ad- 
minister the  estates  committed  to  them,  and  to  pay  the  debts 
of  their  testators  and  intestates,  so  far  as  they  shall  have  assets 
for  the  same  : 

r.  To  decree  the  ])ayme!it  or  delivery  of  legacies,  or  the 
abatement  of  the  same,  in  whole,  or  in  part;  and  to  order  and 
decree  payment  of  the  part  not  abated,  w  ith  interest  and  costs, 
where  isterest  and  costs  ought  to  be  allowed  : 

8.  To  decree  and  o.-der  distribati;)n  of  surplus  estate,  after 
])ayment  of  debts  : 

9.  To  comj)el  guaidians  to  account,  from  time  to  time,  and 
as  often  as  need  be,  with  their  respective  wards,  and  to  pay 
as  the  Court  shall  direct,  or  to  invest,  under  the  order  of  the 
Court,  all  balances  that  shall  on  account  be  found  justly  due  ; 
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10.  To  take  order  for  the  relief  of  wards,  touching  tl»cir 
persons  and  estates,  against  delinquent,  negligent,  unfaithful, 
or  insolvent  guardians  : 

11.  To  authorize  and  empower  guardians,  where,  on  due 
examination  it  doth,  orsiiall  appear,  that  the  personal  estate  of 
their  wards,  together  with  the  yearly  income  of  their  real 
estate,  are  insufficient  for  the  proper  education,  maintenance 
and  support  of  such  wards,  to  sell,  mortgage,  or  lease,  the  real 
estate  of  sucli  wards,  or  any  part  thereof,  in  the  discretion  of 
said  Couri  : 

12.  To  i-emove  from  office,  by  order  and  decree  and  super- 
sedeas thereon,  if  need  be,  on  just  cause,  and  on  reasonable 
terms,  delinquent,  defaulting,  negligent,  unfaithful,  or  insol- 
vent executors,  administratoi-^.  or  guardians,  and  in  their  dis- 
cretion, to  appoint  otiier  administrators  and  guaidians,  if  need 
be,  in  their  stead  : 

13.  Aud  to  compel  obedience  to  thcdecrecs  and  orders  of  the 
said  Court,  by  attaciunent,  injunction,  ne  exeat,  execution 
against  body,  execution  against  goods  and  lands,  or  all  of 
them,  or  by  other  proper  remedial  writ,  from  time  to  time,  to 
be  devised  by  the  said  Court,  in  legal  discretion. 

Sec.  IV.  Jiid  be  it  ennded  by  the  anthnritij  aforesaid,  That — 

1.  The  Secretary  of  this  State,  shall  he  the  Register  of  the 
Prerogative  Court ;  antl  shall  attend  the  sittings  of  the  said 
Court,  at  the  stated  terms  thereof;  sliail  register  and  enrol 
tlie  decrees,  and  other  proceedings  of  tlie  said  Court,  pro[)er  to 
be  enrolled  ;  and  shall  do  such  otlier  acts,  as  by  law  and  the 
])ractice  of  tlie  Court,  shall  be  required  of  him. 

2.  of  the  Masters  of  the  Court  of  Chancery,  to  he  se- 
lected and  designated  by  the  Ordinary,  in  and  by  rule  of  the 
Prerogative  Court,  shall  be,  and  hereby  are  constituted,  Mas- 
ters of  the  said   Court. 

3.  The  Ordinary  may  in  his  discretion,  and  at  his  pleasure, 
from  time  to  time,  alter  and  vary  sucii  selection,  provided,  that 
there  shall  be  at  no  time  more  than  Masters  of  the  Prerog- 
ative Court. 

4.  It  shall  be  the  duty  of  the  said  Masters,  and  they,  and 
each  of  them,  shall  have  full  pDwer  and  authority  to  take  in 
writing,  on  oalh,  oi-  affirmation,  thejexamination  of  all  parties, 
witnesses,  or  other  persons,  required  or  permitted  to  testify,  or 
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to  be  examined,  before  the  Prerogative  Court,  or  any  one  of  its 
officers.  And  the  said  Masters  shall  also  do,  and  perform,  all 
such  other  acts  and  things,  as  by  law,  or  the  practice,  or  rule 
of  the  said  Court,  shall  be  required  of  them,  res[)ectivcl}. 

5.  All  sheriffs,  coroners,  constables,  and  elizors,  shall  be, 
and  hereby  are  declared  to  be,  the  ministerial  officeis  of  the 
Prerogative  Court ;  and  shall  execute  the  writs,  precepts  and 
process  issuing  out  of  said  Court,  and  to  them  respectively 
directed  and  delivered. 

Sec.  V.     ^nd  be  it  enacted  by  the  authority  aforesaid,  That — 

1.  To  the  end,  that  all  persons  in  interest,  may  have  a  full 
and  fair  opportunity  to  contest  the  accounts  of  executor^:',  ad- 
ministrators and  guardians,  as  well  in  the  inventory  and  ap- 
praisement, as  in  the  charge  and  discharge ;  no  account  I'eporled 
by  any  executor,  administrator,  or  guai'dian,  without  citation, 
monition,  or  process  against  iiim  for  that  pui'pose,  shall  be 
decreed,  or  finally  passed  upon,  until  after  such  reasonable  no- 
tice as  tlie  Prerogative  Court  shall  by  rule  direct. 

2.  All  executors  and  administrators,  after  the  expiration  of 
twelve  months  from  the  time  of  the  issuing  of  their  respective 
letters,  may  be  required  to  render  account. 

3.  And  for  this  purpose,  any  creditor,  legatee,  next  of  kin, 
devisee,  heir,  or  other  proper  person,  may  petition  for  monition, 
citation,  or  other  proper  ])rocess,  to  answer  and  account,  and 
the  same  shall  be  accorded. 

4.  Obedience  to  the  said  process  of  the  Court,  may  be  com- 
pelled by  fine,  imprisonment  and  distress  infinite. 

5.  On  service  of  the  citation,  monition,  or  other  process, 
according  to  law,  and  the  same  being  returned  and  certified  to 
the  Court,  the  executor,  administrator,  or  guardian,  or  other 
person  required  to  account,  may  be  considered  as  in  Court,  and 
may  be  proceeded  against  forthwith,  according  to  law  and  the 
rules  of  the  Court. 

6.  If  any  executor,  administrator,  or  guardian,  shall  avoid, 
or  evade  the  service  of  process  to  answer  and  account ;  or  shall 
reside  out  of  this  state,  so  that  he  cannot  be  served  with  pro- 
cess, then  it  shall  be  lawful  for  the  Court,  by  rule,  to  direct 
reasonable  publication,  and  to  adjudge  the  same,  constructive 
service  of  the  process,  and  thereupon  to  proceed  against  the 
said  executor,  administrator,  or  guardian,   as  being  in  Court 
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7.  Exceptions  nuvy  be  taken  and  filed  against  the  accounts  of 
executors,  administrators,  or  guardians,  exhibited  in  the  Pre* 
rogative  Court,  within  such  time  as  the  Court  shall  by  rule 
direct.  And  the  same  may  be  inquired  into,  examined,  and 
finally  decided  by  the  Ordinary  in  the  Prerogative  Court  :  or 
the  said  accounts  and  exceptions,  may  by  rule  of  the  said  Court 
be  referred  to  a  Master  to  report  tljereon  ;  to  tiie  end,  that  the 
Ordinary  may  decree  in  the  premises,  according  to  equity  and 
good  conscience. 

8.  The  Ordinary  shall  have  full  power  to  cause  to  come  before 
the  Prerogative  Court,  or  before  any  Master,  or  otlicr  oificer  of 
the  said  Court,  all  parties  and  witnesses,  and  them,  or  any  of 
them  to  examine,  or  cause  to  be  examined,  on  oath,  or  aflirma- 
tion,  touching  or  concerning  any  mutter  or  thing  in  the  said 
accounts,  or  exceptions  specified  or  set  forth,  or  otherwise, 
there  in  controversy  ;  and  if  any  party,  witness,  or  other 
person,  shall  in  such  examination  swear  or  afrirm  falsely, 
or  corruptly,  such  party,  witness  or  other  person,  sliall  bo 
deemed  guilty  of  wilful  and  corrupt  perjury  ;  and  on  convic- 
tion shall  be  punished  as  such. 

Sec  VI.    And  he  it  eMuded  by  the  autli.oritij  aforesaid,  That — 

1.  Whenever  in  the  opinion  of  the  Ordinai-y,  it  sha!l  be  ne- 
cessary, or  proper,  to  have  a  trial  by  jury,  he  shall  have  full 
power  and  authority  to  form  issues  for  tlie  trial  of  controverted 
matters  of  fact,  and  the  same  issues  to  try  by  jury  at  the  bar 
of  the  Court,  or  the  same  to  send  into  any  proper  and  conve- 
nient county,  to  be  tried  before  any  one  of  the  Masters  of  the 
Court,  specially  to  he  designated  for  that  ])urpose.  And  the 
trial  to  be  at  such  time  and  place  as  the  Ordinary  shall  direct, 

2.  The  Prerogative  Court  shall  have  power  to  confirm  the 
said  verdict,  and  to  render  judgment  thereon,  or  for  just  cause, 
to  set  the  said  verdict  aside,  and  anew  trial  grant,  on  equitablo 
terms,  and  according  to  right. 

3.  The  verdict  of  a  jury  so  to  be  taken  on  any  controverted 
facts,  when  confirmed  and  approved  by  the  Court,  shall  be 
conclusive  as  to  the  facts  therein  found  to  be  true,  by  the  said 
jury,  so  far  only  as  respects  the  parties  and  privies  to  the  said 
issue. 

4.  For  the  purpose  of  carryiug  into  effect  the  foregoing 
power,  the  Prerogative   Court   shall  have  authority  to  award 
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l^rocess  for  jurors,   uUnesscs,  parties  and  papers,  and  to  com- 
pel appearance  and  oJ)cdien€c. 

5.  It  shall  be  in  tlic  discretion  of  tlie  Conrt  to  try  causes 
j>cnding  tltercin,  on  depositions  and  examinations  taken  bef(U'e 
a  Master,  or  on  tlie  evidence  of  witnesses  ore  teniis  at  the  bar 
of  the  said  Court. 

Sec.  VII.  Jiid  be  it  enacted  by  the  aulhoriUj  aforesaid,  That — 
1.  The  Prerogative  Court  shall  have  full  |)o\ver  and  author- 
ity, on  the  petition  of  any  surety,  oi*  sureties  of  any  adujinis- 
trator  or  guardian,  or  on  the  petition  of  any  co-executor,  co- 
administrator, or  co-guardian,  or  on  the  [>etiti(»n  of  any  other 
proper  person,  to  take  oi-des*  for  the  relief  of  such  surety,  or 
other  petitioner,  or  other  person  ;  and  tlierein  to  make  decree, 
according  to  tlie  ti-uth  and  equity  of  the  case,  against  any  ex- 
ecutor, a(luiinistrat(»r.  or  guardian,  separately  ;  and  the  same 
decree  to  enforce  by  ne  exeat,  attachment,  oi*  execution,  against 
goods  and  lands,  oi*  all  of  them,  in  legal  discretion. 

2.  The  recognizance  to  he  taken  by  virtue  of  this  act,  may 
!)y  jjermissiou  of  tlie  Ordinary,  be  prosecuted  in  the  Prerogative 
Coui-t  by  Scire  Facids.  And  upon  the  return  Scire  Feci  on  one 
wfit  of  Scire  Facias,  or  upon  the  return  A'ihil  on  two  writs  of 
Scire  Fticids.  Judgment  shall  be  entered  with  costs;  unless  tlie 
delendunts  mentioned  in  the  saiil  wi-it  or  writs,  or  some,  or  o;ie 
(»r  them,  sliall  make  allidavil  of  merits;  and  on  such  aHidavit, 
siiall  obtain  leave  to  plead  ;  and  then,  and  in  that  case,  the  de- 
fence shall  he  confineil  to  the  matters  so  sworn  to,  or  afiirmed  ; 
unless  the  Court  for  just  cause,  or  on  reasonable  terms,  shall 
permil  other  mutters  to  be  pleaded. 

3.  The  bonds  to  be  made  and  given  by  virtue  of,  and  in 
compliance  \>ith  this  act,  may  by  permission  of  the  Ordinary, 
be  prosecuted  in  the  Prerogative  Court,  to  judgment. 

4.  After  judgment  shall  have  beeti  entered  on  any  writ  of 
Scire  Facias,  on  forfeited  recognizance,  either  by  default  or  on 
trial  ;  or  after  judgment  shall  have  been  entered  on  any  bond, 
as  provided  for  in  this  act  ;  the  Prerogative  Court  may  and 
shall,  from  time  to  time,  assess  the  damages  which  any  peti- 
tioner whatsoever  may  have  sustained  by  reason  of  any  jieg- 
lect,  delinquency,  unfaiihfulnes'^^,  or  insolvency  of  any  such  re- 
cognizor, or  obligor,  as  the  case  may  be  ;  and  award    and  is- 
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8ue  execution  thereon,  with  costs,  to  and  for  t!ie  use,  interest 
and  benefit  of  such  aggrieved  jjctitioner,  his,  her,  or  thtir  ex- 
ecutors, or  administrators  ;  and  therein  cause  right  and  jus- 
tice to  be  done  :  Provided,  that  the  said  damages  so  to  be  as- 
sessed, from  tinse  to  time,  as  aforesaid,  shall  not  in  the  whole, 
exceed  the  amount  set  fortli  in  the  said  recognizance,  or  in  the 
judgment  on  tlio  said  bond,  as  the  case  may  be. 

Sec.  Vin.  And  be  it  enacted  by  the  authority  aforesaid.  That — 

1.  Suits  for  the  recovery  of  legacies  in  the  Prerogative 
Court,  shall  be  by  petition  and  not  by  bill. 

2.  The  first  process  therein  shall  be  a  summons,  to  be  served 
according  to  law,  as  in  other  cases. 

3.  Constructive  service  of  the  summons  may  be  adjudged, 
after  reasonable  publication  under  the  ordei*  of  the  Court. 

4.  The  answer  of  the  defendant,  or  defendants,  shaU  be  on 
oath  or  alfirmation,  according  to  the  rules  of  equity. 

5.  In  default  of  answer,  a  decree  ];ro  confesso  m?iy  be  pro- 
nounced. 

6.  The  defendant,  or  defendants,  shall  not  plead  or  demur, 
to  the  petition,  unless  by  special  permission  of  the  Court,  and 
on  probable  cause  shewn. 

7.  Tlie  final  process  to  compel  the  payment,  or  delivery  of 
legacies,  or  parts  of  legacies,  decreed  to  be  paid  or  delivered  : 
or  for  the  payment  of  surplus  in  distribution,  may  be  s^vsml 
at  the  instance  of  the  several  parties  to  whom  the  same  ought 
to  be  paid,  or  delivered  ;  or  united  and  joint,  in  the  discretion 
of  the  Court. 

8.  The  Court  s'nall  award,    or   withhold,  costs    on  orders, 
sentences  and  decrees  in  equitable  discretion. 

Sec.  IX.  And  be  it  enacted  by  the  authority  aforesaid.  That — 
1.  When  any  executor,  or  administrator,  who  shall  have  re- 
ceived his  letters  from  the  Ordinary,  shall  discover,  or  believti 
that  the  personal  estate  of  his  testators,  or  intestate,  is  insuffi- 
cient to  pay  his  debts  ;  and  that  the  testator,  or  intestate,  died 
seized  of,  or  entitled  unto,  lands,  tenements,  hereditaments,  or 
real  estate,  within  this  state,  then  it  shall  be  the  duty  of  such 
executor,  or  administrator,  as  soon  as  conveniently  may  be,  to 
present  to  the  Prerogative  Court,  a  petition,  under  oath,  oraf- 
Urmation,  setting  forth  a  just  and  true  account  of  the  said  per-. 
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sn»»al  estate  and  debts,  so  far  as  he  can  discover  the  same  : 
tngethci',  also,  witli  an  account  and  description  of  the  lands, 
tenements,  hereditaments  and  real  estate,  whereof  the  said  tes- 
tator, or  intestate,  died  seized,  or  entitled  unto  ;  together,  al- 
so, with  the  names  and  ages  of  the  devise^^s,  if  any,  and  of  the 
heirs  of  the  said  testator,  or  intestate  ;  and  in  the  said  petition 
praying  the  advice  and  aid  of  the  said  Court  in  the  [)iemises. 
Wheriiipon  tiie  said  court  shall  make  an  order,  directing  all 
persons  interested  in  such  lands,  tenements,  liereditan»ents  atid 
j'eal  estate,  to  appear  hefoi-c  t!ie  said  Court,  at  a  certain  day 
and  i)lace,  in  the  said  order  to  he  mentioned,  to  shew  cause  why 
so  much  of  the  said  lands,  tenements,  hereditaments  and  real 
estate,  whereof  the  testator,  or  intestate,  died  seized  or  entitled 
unto,  sii  )uld  not  he  sold,  as  may  h^  sulMcient  to  pay  his  delrts, 
or  the  residue  thei-eof,  as  the  case  may  require,  which  aftire- 
said  order  shall  be  pttblished  in  such  uianner,  and  for  sucii  time 
as  the  Court  shall  direct. 

2.  At  the  time  and  place  mentioned  in  said  order,  or  at  such 
other  subsequent  time  and  place  as  the  Court  shall  appoint,  the 
said  Court  shall  proceed  to  hear  and  examine  the  pioofs  and 
allegations  of  the  said  executors,  or  administrators,  and  of  all 
other  persons  therein  interested  ;  and  if,  on  full  examijiation, 
the  Court  shall  find,  that  the  personal  estate  of  the  testator,  or 
intestate,  is  not  sufficient  to  pay  his  debt,-:,  t!ie  said  Court  shall' 
recjuire  the  said  executor,  or  administrator,  as  the  case  may 
be,  to  become  bound  to  this  state,  with  at  least  one  sufficient 
freehold  surety,  by  recognizance,  in  such  sutn  as  the  Court 
shall  direct  and  appoint,  not  being  less  than  twice  the  value  of 
la\»ds,  tenements,  hereditaments  and  i-eal  estate  intended  or  rc- 
(juired,  to  be  sold  for  the  payment  of  debts  ;  u\mu  condition, 
that  if  the  said  exccutoi",  or  ailministratoi-,  shall  faithfully  and 
fairly  sell  the  said  lands,  tenements,  hereditaments,  and  real 
estate  ;  and  faitiilully  and  fairly  apply  the  just  proceeds  of  the 
said  sjiles  in  a  c<»urse  of  administration;  and  shall  faithfully 
and  fairly  disti-ibute  the  surplus,  after  t!u^  payment  of  debts,  if 
any  there  shall  be,  according  to  law,  then  the  said  recogni- 
zance shall  become  void,  otherwise  of  efifict. 

5.  And  then   after  the  said  rccognizajice,  shall  have  been  en- 
tered into,  as  aforesaid,  and  not  beftn'c,  the  said  Court  shall  or- 
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(ler,  adjudge,  and  decree,  tluit  the  said  cxccfitor,  or  adiniuiH- 
tiator  as  tUc  case  may  bo,  shall  make  sale  of  the  whole  of  thfi 
lands,  tenements,  hereditaments,  and  real  estate,  whereof  the 
testator,  or  intestate,  died  seized,  or  entitled  unto,  or  so  much 
thereof,  as  will  he  sufficient  to  pay  his  debts,  or  the  residue 
thereof,  as  the  case  ntay  be.  Aud  when  a  part  otily  of  the  said 
lairds,  tenements,  hereditaments  and  real  estate,  is  sufficient, 
then  such  order  shall  specify  the  part  to  be  sold  :  Provided,  al- 
ways, that  where  a»iy  houses  and  lots,  or  lands,  are  so  circum- 
stanced, that  a  par!:  thereof  cannot  be  sold  without  manifest 
pjrjwdice  to  the  heirs,  or  devisees,  the  said  Coisrt  msay,  »t  dis- 
cretion, order  and  decree  the  whole  to  be  sold,  m-a  greater  ])art 
than  is  necessary  for  the  payment  of  debts  r  and  the  surplos 
money  arising  from  such  safes,  shaTl  be  distributed  and  divided 
iiniong  the  heirs,  or  devisees,  according  to  the  rule  of  descents, 
ill  the  former,  and  the  will  of  the  testator,  in  the  latter  case. 

4.  The  Prerogative  Court  shall  have  power  and  authority, 
and  it  shall  be  the  duty  of  the  said  Court,  to  take  order  in  re- 
lief of  the  heir,  or  devisee,  whose  lands,  tenements,  heredita- 
ments, or  real  estate,  po  descended,  or  devised,  shall  ha-K© 
been  sold,  as  aforesaid,  for  the  tiefets  of  Fiiis  ancestor,  »r  devi- 
sor ;  and  therein,  and  thereby,  decree  and  carapel  all  others 
claiming,  or  holding  under  such  ancestor,  or  devisor,  to  con^ 
tribute  in  just  proportion  to  their  respective  interests,  so  as 
to  equalize  tlie  burden,  or  loss,  accoitlingto  Equity. 

5.  The  executor,  or  administrator,  who  may  be  ordered  by 
the  Prerogative  Court,  to  sell  any  lands,  tenements,  heredita- 
ments, or  real  estate,  whereof  any  testator,  or  intestate,  died 
seized,  or  entitled  unto,  shall  give  such  jiublic  notice  of  th« 
time  and  place,  as  the  Prerogative  Court  shall  direct  : 

6.  And  shall  sell  the  said  lands,  tenement.%  hereditaments* 
and  real  estate,  agreeably  to  the  order  of  the  said  Court,  at 
[)ublic  vendue  and  outcry,  for  the  most,  and  best  price  whichbe 
can  get  for  the  same  : 

7.  And  shall  make  a  deed  of  conveyance,  and  assurance  of 
the  said  lands,  tenements,  hereditaments,  and  real  estate,  to 
the  purchasers  thereof  : 

,     8.  And  the  said  decree,  sale  and  deed,  shall  >est  in  the  par- 
chaser  as  good  and  perfect  an   estate   in  the   premises  therein 
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incntianed  as  -the  heirs,  or  devisees  of  the  said  anccstoi*,  or  de- 
%'isor,  were  stiztul  of,  or  entitled  unto,  at  the  time  of  making 
such  decree  of  the  Prerogative  Court ; 

9.  And  the  dower  of  the  wijcjw,  of  such  ancestor,  or  devisor, 
in  and  to  the  same  premises,  shall  be  thereby  barred,  and  for- 
ever discharged  : 

10.  And  in  lieu  «»f  the  said  dower,  one  equal  thir-l  part  of  the 
purchase  money,  aforesaid,  shall,  under  the  order  of  the  Court, 
be  put  to  annual  interest,  for  the  use  of  such  widow,  entitled 
to  dower,  as  aforesaid  ;  and  tl>e  said  annual  interest,  shall  be 
paid  to  such  widow  yearly,  ami  every  year,  during  her  natu- 
ral life  ;  and  after  her  death,  the  said  pj'incipal  sum  so  put  to 
interest,  shall  descend,  or  be  divided,  as  real  estate,  to,  and 
among  the  heir»,  or  devisees,  according  to  the  rule  of  descents 
in  the  former,  ami  five  will  of  tltc  testator,  in  the  latter  case. 

1 1.  And  the  d^)wer«4'  the  widow  of  the" said  heir,  or  devisee, 
of,  in  and  to  the  said  premises,  so  sold,  as  aforesaid,  for  the 
payment  of  debts,  shall  be  utte  ly  and  forever  discharged  and 
barred. 

12.  And  the  moneys  arising  from  such  sale  of  the  lands, 
tenements,  hereditaiuents  and  real  estate,  whereof  the  said 
testator,  or  intestate,  died  seized,  or  entitled  unto,  shall  be  re- 
ceived by  the  said  executor,  or  administra^tor,  and  shall  be  con- 
sidered as  assets  in  iiis  hands. 

13.  Ami  the  surplus,  if  any,  aft«r  payment  of  debts,  shall 
be  distributed  among  the  heirs,  or  devisees,  according  to  the 
law  of  descettt^i,  in  the  former,  amd  the  will  of  the  testator,  in 
the  latter  ca»c. 

14.  And  the  said  executor,  or  administrator,  as  the  case  may 
be,  shall  make  report  in  writing,  of  all  his  doings  in  the  pre- 
mises, according  tivtlio  rules  of  the  Prerogative  Court. 

Sec.  X.  ^nd  beU  e7ia€tei  by  the  authority  aforesaid^  Tliat — 
I.  In  every  case  wherein  aw  order  hath  been  made,  or  shall 
hereafter  be  made,  by  any  Court  in  this  state,  having  lawfttl 
authority  to  make  Buch  order,  and  in  which  order  the  saitl 
Court  hath  ordered  or  directed  two»  or  more,  co^«xecutors,  or 
eo-admlnistrators,  to  sell  the  whole,  or  any  part  of  the  lands, 
tenements,  hereditaments,  and  real  estate,  whereof  any  lesta- 
Hfytf  or  intestate^  died  seized  or  entitled  uato>  any   one  w  more 
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of  the  said  co-cxecators,  or  co-administrators,  shall,  or  may^ 
have  departed  this  life  hefore  such  sale  shall  have  heen  made,, 
ar  before  a  deed,  Of  deeds  of  conveyance  may  have  been  exe- 
cuted in  pursuance  thereof,  that  then  and  in  that  case,  the  sur-- 
vivors  and  survivor  of  such  co-executor,  or  co-administrator, 
as  the  case  may  he,  shall  be,  and  hereby  are,  authorized  and 
eiftpowered,  to  sell  the  said  lands,  tenements,  hereditaments 
and  real  estate  : 

'Z.  And  to  make  good  and  sullicient  deed,  or  deeds   of   con- 
veyance for  the  same,  to  the  purchaser  or  purchasers  : 

3^.  And  in  all  respects  to  execute,  carry  into  effect   and  fulfil 
the  said  order,  as  fully  and  eff*t!ctually,  to  all  intents  and   pur- 
poses, as  all  the  executors,  oi- administrators,  named  in  the  said. 
aider,  might  if  living,  execute  and  fulfil  the  same.. 

Sec.  XI.  And  he  it  enacted  by  the  (mlhorihf  aforesaid,  That^- 
1.  In  every  ca?e  wherein    an    order    hath   been,  or    shall  be 
made,  by  any    Court    in    this    state,    having  la'.\ful   ])ower  to^ 
make  such  ordei",  in  wlfich  order  the  said  Court  hath  ordered, 
or  directed,  or  shall  order,   or  direct,  two    or  more    co-guardi- 
ans, to  sell,  mortgage,  or  lease,  the  whole,  or  any  [)art  of  the 
iands,  tenements,  hereditaments,  or  real    estate    of  any    wai'd^- 
tor    the  proper  education,    maintfuancc,   or  su))p()rt   of  such 
ward,  and  one  or  more  of  the  said  co-guardians,  shall,  or   may 
have  departed  tiiis  life    before   such   sale,    mortgage,  rr    lease 
.shall  have  been  made,  or  before  a  ])roper  deed,  ur  deed.s,  shall 
have  been  executed  in  puisuance  ti»ereof ;  then,  and    in   every- 
such    case,   the  sui'vivors  arid   suj'vi\  or  of  such  co-guardian, 
:shall  be,  and  they  are  hereby   authorized    and    emjwwered,  to 
sell,  mortgage,  or  lease    the  said   lands,  tenements,   heredita- 
ments and  real  estate,  according  as  the  order  of  the    said  court 
shall  have  directed. 

5.  And  to  make  and  execute  good  and  sufficient  deeds  for 
the  same,  according  to  the  nature  of  the  case  : 

3.  And  in  all  respects  to  execute,  carry  into  effect,  and  fulfil 
the  said  order,  as  fully  and  effectually,  to  all  intents  and  pur- 
poses, as  all  the  guardians  named  in  the  said  order  might,  if 
Jiving,  execute  and  fulfil  the  same. 

Sec.  XII.  And  be  it  ermcted  by  the  authority  aforesaid,  That — 
1.  In  all  cases  oflands,  tenements,    hereditaments  and  real 
estate,  held  or   to  be  held,  by  co-parceners,  joint-tenants   dr 
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tenants  In  cofn^mon,  the  Prerogative  Court  sliall'  have  full  pow* 
er  and  autlmrrty,  to  cause  faitliful  and  just  partition  to  b?" 
made  among  the  persons  tliereto  entitled,  in  proportion  to  their 
respective  rights  therein,  as  fully  and  effectually,  as  the  Court 
of  Chancery  might,  orrould  do. 

2.  The  proceedings  to  effect  such  ])artition  sliall  be  by  peti- 
tion and  not  by  bill. 

3.  The  partrtion  shall  be  made  by  a  Master,  or  by  Commis- 
sioners, or  otlwrwise,  in  the  discretion  of  the  Coiii't. 

4.  The  |)artition  shall  be  in  just  judgement  and  assignment, 
and  not  by  lot. 

5.  The  costs,  charges  and  expenses  of  the  said  j)roceedings, 
shall  he  fairly  and  equitably  arisessed  unto,  and  among  the 
several  and  respective  owners  of  the  said  lands,  tenements,  he- 
reditaments and  real  estate,  iti  proportion  to  their  respective 
interests  tiiei'cin. 

6.  The  assessment  of  the  costs,  cliarges,  and  expenses  shall' 
be  a  lien  on  the  said  lands,  tenements,  hei-editaments  and  real 
estate.  So  partitioned,  as  aforesaid,  severally  and  not  jointly. 

r.  The  shaie  and  poi-tions  of  the  same,  assigned  and  set 
apart,  to  eacli  of  the  several  ownei's,  being  subject,  as  aforesaid, 
to  the  separate,  but  not  joint  lien,  for  its  j»roportion  of  the 
costs,  charges  and  e;!cpenses,  may  in  default  of  payment,  and 
by  order  of  the  Court,  be  taken  and  sold  by  writ  of  venditioni 
exponas,  to  be  issued  out  of  the  said  Court,  to  satisfy  tlie  said 
lien. 

8.  Where  a  lien  by  contract,  operation  of  law,  or  otherwise, 
shall  be  on  the  undivided  interest,  or  estate  of  any  ot  the  par- 
ties, such  lien,  if  partition  be  made  of  the  premises,  shall  there- 
after be  a  chars  e  and  lien  only  on  the  share  assigned  to  such 
party,  and  such  share  shall  he  first  charged  with  its  just  pro- 
portion of  the  costs,  charges  and  expenses  of  the  proceedings  in 
partition,  in  preference  to  any  other  lien. 

Sec  XII  J.  dnd  be  it  enacted  by  the  authority  aforesaid,  That — 

1.  If  it  sfiall  appear  til  at  the  said  lands^  tenements,  heredi- 
taments and  real  estate,  cannot  be  partitioned  without  manifest 
prejudice,  or  detriment  to  the  interest  of  the  owners  thereof ; 
or,  if  it  shall  appear,  that  it  is  to  the  interest  of  the  parties 
concerned,  that  the  said  lands,  tenements,  hereditaments  and 
real  estate,  be  iold,  rather  than  partitioned  ;  then,  in  thateasp, 


it  8ha^^^'  be  fawful  for  the  P'rert^ative  Court  to  diecree  tFiat  the 
said  lands,  tenements,  hereditaments  and  real  estate,  he  sold 
by  one  of  the  Masters  of  the  Court,  and  the  proceeds  of  the 
said  sales  to  be  divided  unto,  and  am  )ng  the  parties  interested 
in  the  said  lands,  tenement**,  hereditaments  and  real  estate, 
their  guardians,  or  legal  representatives,  in  proportion  to  their 
respective  rights  in  the  same,  deducting  from  their  resjwctive 
share^y^the  costs,  charges  and  expenses  which  may  have  been 
assessed  upon  the  same,  a»id  wliicli  shall  an<l  may  he  alloweil 
and  ordered  to  be  retained  out  of  the  proceeds  of  the  said  sales. 

2.  All  sales  and  conveyances  of  lands,  tenements  and  hered- 
itaments, in  virtue  of  any  decree,  or  order  of  the  Prerogative 
Court,  after  heing  confirmed  by  the  said  Courts  shall  be  good 
and  available  in  law. 

3.  The  estate,  rigJit  and  interest  of  every /t'lnecov^erf  in  the 
money,  or  moneys,  arising  from  sucli  sale,  simll  be  protected- 
by  the  said  Court  by  investment,  or  othervNise;  according  tii- 
equity  ;  unless  the  h'd'id  femt  covert  being  above  the  age  of  twen- 
t}'-one  years,  shall  appear  in  open  Court,  an<l  personally  there- 
before  tire  Ordinary,  assent  to  the  said  moneys  being  paid  to* 
her  husband. 

4.  If  any  of  the  said  parties  shaM  be  absent  from  this  state, 
and  without  such  legal  representative,  as  aforesaid;  or  if  being; 
within  this  state,  they  shall  by  reason  of  infancy,  or  otherwise, 
be  incapable  of  receiving  their  propcirtion  of  the  said  moneys  ; 
then  the  just  proportion  of  the  said  moneys  due  to  such  party, 
shall  be  invested  to  his,  her,  or  their  own  use,  by  order  of  the 
said  Court,  and  under  the  control  and  direction  of  the  same. 

5.  The  said  moneys, so  as  aforesaid  arising,  or  to  arise,  fi'oni 
the  sale  of  any  lands,  tenements,  hereditaments  and  real  estate 
so  ordered^  to  be  sold,  as- aforesaid,  shall  be  considered  as  real 
estate,  and  descendible  as  such^  until  the  samo  shall  have  been 
actually  peeeived  by  the  party  entitled  thereto,  for  his,  or  her 
own  use  and  benefit. 

6.  The  Prerogative  Court  may,  m  discretion  require,  all,  or 
any  one  of  the  parties,  before  they  sltall  receive  any  share  of  the 
moneys  arising  from  such  sale,  to  ghe  security,  to  the  satisfac- 
tion of  theCourt,  to  refund  the  said  shares  with  interest  there- 
on, incase,  it  shali  thereafter  appear;. that  such  party  was  n«t 
entitled  t^reto^ 
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S"i:c.  XIV.  Jnd  be  it  enacted  by  thenulJwritij  (ifortsnid/VUiit-' 
1.  The  Prerojxativc  Comt  shall  have  full  imwor  atul  anthoi'- 
it}  in  all  cases,  to  hold  pica  and  cognizance  of  (Idwcp  ;  to  de- 
cree tlie  same  when  of  ligiit  and  hy  law  it  ought  to  be  de- 
creed :  and  to  withhold  and  refuse  the  same,  when  the  de- 
juandant  is  not  thereto  entitled. 

3.  Suits  for  dower  in  the  said  Court  shall  be  by  petition  and 
fiot  by  hill  : 

S.   The  inquiry  of  damages  in  dower  shall  be   by  jury  and 
not  otherwise  : 

4.  When  the  demandant  shall,  by  decree,  recover    her  dow- 
er, she  shall  also  recover  her  costs  to  be  taxed. 

Sec.  XV.  Jnd  be  it  enacted  bij  the  autliority  aforesaid.  That — ■ 
1.  The  Prerogative  Court  may,  from  time  to  time,  and  a* 
often  as  need  be,  make,  alter,  amend,  or  revoke,  any  rule  of 
practice,  so  as  to  obviate  dnubts.  advance  justice,  and  expedite 
s^uits  in  the  said  Court,  so  that  the  same  be  not  contrary  to  tlie 
^novisions  of  this  act. 


REIIARRS  UPON  TUE.  BILL 

Eniithd  "  .^n  Jht  concerning  the    Ordinary  and  the  Pre- 
rogative  Court " 

SECTioNf  1.  The  Constitution  of  this  state  having  made  the 
Governor  the  Ordinary,  it  fcdlows,  that  tl«is  section  is  chiefly 
declaratory.  It  is  not  known,  that  any  one  of  tlie  authorities 
and  pijwers  mentioned  in  this  section,  docs  not  belong  strictly  to 
the  ollice  of  the  Ordinary. 

The  subdivisions  and  classification,  are  esteemed  a  matter 
of  convenience. 

The  pr«)bate  is  in  the  nature  of  a  judicial  record,  and  the 
letters  testamentary,  or  other  letters,  whirh  are  in  truth  com- 
missions, or  writs,  ought  to  issue  from  the  fountain  of  author- 
ity— the  state. 

By  the  Act  Nov.  9,  1803,  the  probate  as  such,  waw  to  be 
dispensed  with.  Letters  testamentary,  or  of  administration, 
were  no  longer  to  be  issued  ;  but  a  certificate  of  appoint.meut, 
was  to  stand  in  the  j)lacc  of  both,  and  to  supply  both. 
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It  is  rxrcfdingly  jtnzzlirg  to  answer  tlic  questions  of  juri-t'» 
'n/m  other  states,  when  they  enquire,  where  are  the  originiiF 
tetter*  tcstameutary.  (»r  of  ailmiuistraiion  ?  And  we  eiicoun- 
fer  no  fMnall  (iifiiculty  to  make  them  understand,  that  hy  our 
law.  a  certificate  that  a  certain  man  liadbeen  appointed,  i^,  in 
itself,  a  commission  to  that  very  man.  In  one  case,  indeed, 
the  Chancellor  of  New- York,  went  so  far,  a-!  to  refuse  the  Sar-' 
ro^ate'^s  certificate,  in  evidence,  saying  at  the  time,  that  that 
certificate,  hore  on  its  face,  that  there  was  a  commission  be- 
hind, as  t!ic  basis  of  the  cc»"iiiii:ate,  and  as  being  the  best,  amf 
surest  evidence,  it  ought  to  have  be"n  produced. 

Sec.  II.  Heretofore  th«'  b.)rid<  of  ad.ninistrators  and  guar- 
diajis,  have  been  taken  in  the  nan)e  of  t!ie  Ordinary,  as  obli- 
gee. It  had  lieen  done  po  in  England,  a^^d  tlie  precedent  has 
been  foMo^ed  here,  for  more  than  half  a  century  after  the  rea- 
son of  the  tiling  had  entirely  ceased.  Almost  all  the  states  in 
the  union  Isave  adopted  the  alteration. 

7»  Of  tliis  section,  introduces  atj  important  alteratroiF. 
^Vjlen  the  bond  of  an  administratofr  has  become  forfeite(F,  an(J 
"pt  is  necessary  to  bring  suit  upon  it,  we  know,  from  sad  expe- 
rience, how  diflicult  it  is  to  recover  any  thing  in  relief,  even  of 
crt^ditors  :  And,  with  respect  to  the  afflicted  and  bereaved 
widftw  and  children,  I  ani  sorry  to  add,  that  their  case,  in  gen- 
eral, is  almost  hopeless. 

The  frau<lulent  and  uiifalthf.il  administrator,  generally,  has 
81  disposed  of  his  estate,  before  the  suit  has  advanced  to  matu- 
rity, that  the  execution  has  little  or  notliing  to  reach. 

The  sureties  on  the  botid,  too  frequently  feel  themselves  un- 
der no  n>oral  oljligaiion  to  pay,  perha|)s.  a  large  sum  of  money 
for  that,  which  has  been,  to  tliem.  no  benefiit ;  but  on  the  contra* 
ry,  a  vexation  :  and  through  a  thousand  evasions  and  subter- 
fuge ,  helpless  wid(>vvs  and  (rrplians  are  robbed  ot  their  sub- 
stance, througli  the  forms  o''  'aw. 

i  know  that  it  is  nr)  easy  matter  to  protect  and  enforce  the 
rights  of  infants.  Excellent,  sagacious  and  learned  judges, 
have  expressed  their  deep  regi*et  at  tliis  want  of  p)\ver. — L  )ril 
Thiirlow,  than  whose,  a  more  vig)rons  mind  never  adorncil  the 
hall  of  justice,  and  of  whun,  the  graphic  description  was.  *'his 
bead  is  crystal,  and  his  heart  is  steel.'' — Thurlow  lamented, 
(even  Thurlow  could  lament)   his  inability  to  j>rotect  and  de- 
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fend  those  wlio  '•  could  not  come  befon;  liim,  raise  their  littlo 
hands,  and  ask  protection."  The  st  ny  of  their  ivrongs,  h  a 
rujMoach  to  jurisprudence. 

These  reniark><,  it  will  be  seen,  apply  with  equal  force  to  ex- 
ecutors, who,  as  a  general  rule,  are  not  i-etjuired  t.»  give  se- 
curity ;  and  they  apply  in  a  degree  to  guardians.*  This 
number,  T,  proposes,  that  executors,  administi-ators  and  guar- 
dians, shall  enter  into  recognizance  to  the  state,  witli  condi- 
tion for  the  faithful  performance  of  duty,  and  creates  a  lien  on 
the  real  estate  of  the  executor,  administrator  and  guardian, 
until  the  same  is  discharged  by  decree. 

8  and  9.  Necessarily  emanate  out  of  7. 

10.   Re([uires  no  comment. 

Sec.  in.  Is  divided  into  12  numbers,  all  of  wjjich,  seem  es- 
sential to  the  proper  exercise  of  the  duties  of  a  Prci-ogative 
Court. 

Sec.   IV.  Relates  to  the  ollicers  oftlje  Court. 

It  has  long  been  a  desideratum  there,  to  have  Masters,  as  in 
tlie  Court  of  Cliaiiccry. 

Sec.  Y.  1.  It  is  believed,  that  notices  and  publications 
ought  to  be,  as  the  Court  shall  dii'ect,  in  each  ca^e,  rather  than 
by  statute  rule.  What  is  murij  more  than  sulKcient,  in  some 
cases,  is  perfectly  inoperative  in  others. 

2.  Is  in  conformity  with  the  existing  law,  in  like  cases. 

3,  4,  5  and  6.    Recjuire  no  comment. 

7.  The  trial  l)efore  auditors,  as  it  is  frequently  directed    by 
the  Orphans'  Court,  is  burthcnsome,  expensive  and  dilatory.   It 
is  supposed  that  a  reference  to  a  Master,  as  it  is  done  in  Chan- 
cery, will  attain  the  object  m  )re  certainly,  and*  with  less  ex- 
pense of  time  and  money. 

8.  Is  a  necessary  consequence  of  the  foregoing. 

Sec.  VI.  Great  inconveniences  have  arisen,  from  sending 
issues  from  one  Court  into  another  independent  Court  for  trial. 
This  is  proposed  to  be  remedied,  by  authorizing  the  Preroga- 
tive Court  to  try  isyues  by  jury. 


*  I  intended  to  suii;;estto  the  Lagrislature  the  propriety  of  requiruig 
security  from  executors,  as  fully  and  etfectuatly,  as  it  is  by  law  requir- 
ed from  administrators  and  guardians.  I  had  prepared  a  Section  to 
that  effect  ;  but  on  conversation  with  some  very  discreet  and  mlelli- 
fjent  friends,  I  found  them,  one  and  all,  decidedly  opposed  to  it,  and  I 
was  induced  to  yield  ;  but,  I  confess,  I  am  not  convinced.  I  feel  it  due 
to  them,  and  to  myself,  to  make  this  note. 
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Skc  VII.  1.  The  p'»wcr  here  given  to  the  Cimrt,  ami  tl»c 
i\u\j  imposed  upon  it,  seems  to  be  essential  to  the  relief  of  co- 
executors,  co-adininisti-ators  and  sureties.  The  Justice  of  the 
measure,  must  be  apparent,  rhe  phrases  in  a  statute,  on/er, 
imke  order,  take  order,  when  applied  to  a  judicial  tribunal,  iift- 
ply  a  j)revi<ius  notice  or  summons. 

2.  This  is  according  to  the  long  established  mode  of  prose^ 
cution  (Ml  a  lecognizance. 

3  and  4.  This  is  much  more  cotivenient,  than  to  send  the 
bond  into  t!ie  Stipieinc  Court  fxr  prosecution  jiiid  assessnuMit, 

Sec.  VIII.  This  section  relates  to  suits  for  the  recovery 
of  le""acies.  That  a  Court  of  common  law,  cannot,  from  its 
nature  and  construction,  marshal  assets,  and  ascertain  the 
abatement  of  legacies  in  part,  is  conceded  by  all,  who  have  giv- 
en to  this!  subject  any  reasonable  attention. 

Tlie  manner  of  j)i*()cee(ling  prescribed  in  tiiis,  is  as  simple  as 
jt  is  possible  to  be. 

Sec.  IX.  1.  Is  taken  from  the  19th  section  of  tl|C  act  ma- 
king lands  liable  to  be  sold  for  tlie  payment  of  debts,  passetl 
I8th  February  1799,  witli  such  slight  alterations,  a-^  njcrely  to 
^dapt  it  to  the  Prerogative  Court. 

2.  The  additional  security  required  here,  it  is  believed,  is  a 
valuable  improvement. 

I  need  make  no  remarks  upon  tlie  remaining  niiinbci's  of  this 
Section  :  Though  important,  they  address  tliemsclves  to  tlie 
plain  principles  of  justice  and  |)ropriety. 

Sec.  X.     Is,  in  all  its  parts,  conformable  to  t!ie  existing  law. 

Sec.  XI.  Is,  in  like  manner,  in  general,  exti-acted  fiouj 
our  Statute.  The  principle  enacted  by  the  Legislature  and 
set  forth  in  this,  and  the  preceding  Section,  is  in  conformity 
with  the  Statute  of  our  sister  States,  with,  I  believe,  but  four 
exceptions. 

Sec.  XII.  That  the  Prerogative  Court  must  have  juris- 
diction of  partition  in  some  cases,  is  very  evident.  Why  that 
cot'nizancc  should  be  confined  to  the  cases  of  lands  lying  in 
different  counties,  is  not  so  easily  understood.  Tiic  j)roceed- 
ings  in  this  Court  must  be  simple,  and  more  expeditious  than 
in  Chancery. 

Sec.  XIII.  The  provisions  in  this  section,  seem  necessary 
to  be  inserted,  to  enable  the  Court  to  exert  its  authority  equi- 
tably, and  for  the  protection  of  the  rights  of  parties. 


Sec.  XiV.  Gives  to  the  Court  cognizance  of  dower,  and 
rcquiics  no  coninien{. 

Sec.  XV.  And  the  last.  In  this  section  a  very  necessary 
power  is  given  to  (he  Cuu;t.  It  is  almost  impossible  that  the 
Statute  can  make  rules  oC  practice,  which  shall  be  universal  in 
their  o])eration. 


Respecting  the   Orphans'  Court. 

Section  1.  Beit  enacted  bij  (he  Council  and  General  ^Issem- 
hly  of  this  Stale,  and  it  is  hereby  enacted  by  the  authority  of  the 
same,  That — 

1.  Tlie  Chiel' Justice  or  o!ic  of  the  Justices  of  the  Suj)rcnic 
Court,  sliall  hold  a  Court  of  record  in  every  county  of  this  state, 
to  be  called  the  Orphans'  Court. 

2.  There  shall  he  fiuir  regiiiai-  terms  of  t!ie  said  Court  annu- 
ally in  every  county,  commencing  at  t!ie  times  and  places  ap- 
pointed by  1.UV,  or  to  be  ajipointed  by  law.  for  holding  the  reg- 
ular terms  of   the  Inferior-  Court  of  Common  Fleas. 

3.  Tlie  said  Court  may  be  held  and  continued  each  ter-m 
thereof,  for  so  many  dys  as  the  business  of,  and  before  sucli 
Court,  shall  rendei-  necessary  or  convenient. 

Sec.  II.  >ind  be  it  enacted,  by  the  authority  aforesaid,  Tiiat — 
1.  Tiie  Orplians'  Court  of  the  several  and  resjjective  coun- 
ties of  tliis  state,  shall  have  full  power  atid  authority,  in  hold 
and  exercise  a})pellatc  jurisdiction  and  cognizance  on,  and 
overall  acts,  deeds,  sentences,  orders  and  decrees  whatsoever, 
of  the  Surrogates  of  their  respective  counties,  and  therein  shall 
and  may  affirm,  ratify,  alter,  change,  suspend,  i-epeal,  levoke, 
or  annul  the  probates  of  wills,  testaments  and  codicils,  and  the 
letters  testamentary  issued  thereon  in  part  or  in  whole  :  And 
also  all  letters  of  administration  granted  by  the  Surrogate  in 
part  or  in  whole  :  And  also  all  letters  af  guardianship,  grant- 
ed by  the  Surrogate  in  part  or  in  whole. 
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2,  The  said  appeal  shall  be  by  jietitiiin  and  rule  thereon  iir 
the  Orphaii>s'  Court  :  and  thereiipun  t!ie  Surrogate  shall,  ac- 
cording to  the  command  in  the  said  rule,  and  on  siicii  terms  as 
the  Orpiiaiis'  Court  shall  direct,  return  to  the  said  Orphans' 
Court  ail  the  proceedings  before  him  had  in  re.«pect  of  the 
uiatter-s  in  controvet sy. 

3.  And  the  said  appeal  whctiier  it  be  on  coilatei-al,  interlo- 
cutory or  d^nnitive  matter  sh.ail  remove  the  whole  cause;  and 
ti»e  Orplians'  Court  bhall  then  proceed  as  of  original  jurisdic- 

.tioii. 

Sec.  ill.  ^^nd  be  il  enadtd  hij  the  aidhorihj  aforexaldy  That — 
1.  The  Orpiians'  C(fi!rts[ial!  have  fuH  pfiwer  atid  autjjority, 
in  discretion  and  on  reasonable  grounds,  to  i-ecjuire  from  ex- 
ecutors, administrators  and  guardians,  receiving  tlieir  Ictter.'^j 
from  the  Sunisgate  of  the  same  county,  separately  or  jointly, 
accordiiig  to  the  nature  of  the  case,  t^ecsiriiy  or  additional  secu- 
rity astliecase  may  be,  for  the  perforinance  atid  execution  of 
their  several  arid  resjieclixe  ofiices,  dtities  and  trusts. 
.  2.  And  may  by  order  aisd  decree,  prescribe  the  nature  and  ex- 
tent of  the  said  securities  or  additional  securities  so  re([uirer| 
as  aforesaid  :  And  whether  tJje  same  s'lail  be  by  bo;id,  recog- 
nizance or  otherwise. 

3.  And  in  failure  of  couipliance'  with  the  said  order  and  de- 
cree, t!ie  Orphans'  Court  ina}'  revoke,  suspend,  re])ea!  or  an- 
nul all  letters  testamentary,  letters  of  udr.Viuistration  or  letters 
of  p-uardiau'-hip,  ho  far  forth  as  respects  the  executors,  admin- 
istrators or  guardians  respecti\ely.'  iso  'failing  to  comply  witli 
the  said  order  or  decree. 

Sec.  IV.  Jlnd-he  it  enacted  bii  the  anthoril'j  aforesnid.  That — 
1-  The  Orplians'  Coi:rt  sd  constituted,  sluill  have  full  pi»\ver 
and  authority,  as  well  in  original  jurisdiction,  a«  in  appeal 
from  the  Surrogate,  and  in  concstrrcncc  with  the  power,  juris- 
diction and  authority  of  the  Ordinary,  to  take  the  proof  of  last 
will.",  testaments  and  codicils,  of  all  deceased  persons,  who  at, 
or  immediately  previous  to  their  death,  shall  have  been  inhabi- 
tants of  the  respective  coujities  of  such  Courts,  in  whatever 
place  the  death  of  such  jterson  may  have  happened  ;  and  to 
make,  adjudge  and  record  probate  on  the  same  : 

2.  And  to  grant  letters  testamentary  according  to  law  : 

3.  And  to  grant  letters   of  administration  of  the  goods  and 


chattels,  rights  and  crel]it^■,  at    tlic  time  of  thoii;  death,  of  all 
such  {KTsotis  (lying  iiitostalc  : 

4.  Oi-  witii  the  will  annexed,  when  tlse  same  shall  he  recjiii- 
site  : 

5.  And  to  grant  letters  of  guardianship,  of  the  persons  and 
estates  oi' or'j)!ian  children,  within  iho  hounds  of  their  respec- 
tive counties  and  jurisdictions,  uimI  in  all  other  pioper  cases 
within  the  same  hounds. 

6.  Sucii  letters  testamentary,  letterd  (sf  administration  and 
letters  of  guardianship.  s!ia!l  severally  he  intiie  nature  of  com- 
missions, and  shall  ho  made  in  the  naaic  of  tliis  state  and  test- 
ed in  the  name  of  the  .Judge  of  tlse  Orphans'  Court,  from 
whence  tiie  said  letters  shall  come,  or  he  granted,  and  shall  he 
scaled  with  the  seal  of  tiie  said  Orphans'  Court. 

Sec.  V.     And  be  it  enacted  h\j  ihe  aulhnritij  aforesaid.  That— 

1.  The  Orplian.s'  Courts  siiali  have  }>ower  and  authority 
to  cause  to  come  hi.fore  them  respectively,  or  hefore  any  ollicer 
or  ministerthereof,  to  he  appointed  i'or  that  purpose,  all  such 
exectitors,  administrators  and  guardians,  as  shall  receive,  or 
shall  have  received  their  letters  from  the  Surrogate,  or  from 
(the  Orphans'  Court  of  the  same  county,  and  them  or  any,  oral! 
of  them,  to  compel  to  account  : 

2.  And   to    iicar   and  determine  all  controversies  thei^ein, 
.  touching  and  concerning  tiic  truth,  fuUness  aiid  fairness  of  in- 
ventories : 

5.  To  require  and  comj>el  tlie.  producli -n  and  exhihition,  hy 
any  executor,  or  otiier  person  within  their  rtspectivo  Jurisdic- 
lio!is,  of  any  last  will,  testament  or  codicil,  oi-  otiter  ])aper  in 
tie  nature  of  a  last  will,  testament  oi-  codicil,  in  his  jjossession 
orund^rhis  cof.trol  being  :  to  the  en;l,  that  tiie  same  may  he 
enquired  into,  examined  and  prov^-d   according  to  j-igiit  : 

4.  To  correct  and  amend  all  mit^takes  and  er-rors  in  tlie  ac- 
counts of  such  executt)rs,  administrators  and  guardians,  and  to 
decree  the  settlement  and  allovvance  (sf  the  saiil  aecouistK,  when 
amended  atid  corrected  according  to  la'-  : 

.5.  To  compel  all  such  executors  artd  iulministrators.  faith- 
fully to  administer  the  estates  committed  to  tiieni,  and  to  [my 
the  dehts  of  their  testators  and  intestates,  so  far  as  they  shall 
have  assets  for  tlie  same  : 

6.  To  decree  the  payment  or  delivery  of  legacies,  or  tlse 
abatement  of  the  same,  in  whole  or  in  part,  and  to  tu'der  ami  de- 
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crce  payment  or  dcHvcry  of  (he  part  not  abated,  with  infercsf 
and  costs,  where  iivterest  and  costs  ought  to  be  allowed,  in  all  ca- 
ses wUhin  tlMMrseveraland  respective  jurisdictions  as  aforesaid  : 

r.  To  decree  and  order  distribution  of  surplus  estate,  after 
payment  of  debts  in  like  circumstances  : 

8.  To  copjpel  all  such  guardians  to  account  from  time  to 
^ime,  and  as  often  as  need  be,  with  their  respective  wards,  and 
to  pay  as  the  Court  shall  direct,  ov  to  invest  under  the  order  of 
the  Court,  all  balances  Ihatbhall  on  account  be  found  justly  due: 

9;  To  take  order  for  the  relief  of  all  such  wai-ds,  touching 
tiieir  persons  and  estates,  against  delinquent,  negligent,  un- 
faithful or  insolvent  guardians  : 

10.  To  aut!iori?:e  and  empower  such  guardians,  when  on  due 
exaniisjation  it  doth  or  shall  appear,  tl)at  the  peisonal  estates 
of  their  wards,  togethej' with  the  yearly  income  of  their  real 
estate,  are  insufficient  for  the  proper  education,  maintenance 
and  support  (d"  such  wards,  to  sell,  mortgage  or  lease  the  real 
estates  of  such  waids,  or  any  partthereofy  in  the  discretion  of 
said  Cowrt : 

11.  To  remove  from  office  by  order  and  decree,  and  superse- 
deas thereon,  if  need,  be  on  just  cause  and  on  reasonable  terms, 
delinquent,  defaulting:,  negligent,  unfaithful  or  insolvent  ex.- 
ecutors,  administrators  or  guardians  within  their  respective 
jurisdictions,  and  in  their  discretion  to  appoint  other  adminis- 
trators and  guardians  if  need  be  i^ti  their  stead  : 

12.  And  to  compel  obedience  to  the  decrees  and  orders  of  the 
»aid  Cmirt  by  attachment,  injunction,  ne  exeats  execution 
against  body,  execution  against  goods  and  land^,  or  all  of  them, 
or  by  other  proper  remedial  writ,  from  time  to  time  to  be  devi- 
sed  by  the  said  Court  in  legal  discretion. 

Sec.  VI.  .^ud  be  it  enucted  by  the  authority  aforesmd,  That — 
!i.  The  Surrogate  of  the  county  shall  be  the  Register  of  the 
Orphans'  Court  of  the  county,  and  shall  attend  tlse  sittings  of 
the  said  Court  at  the  stated  terms  therpof,  shall  register  and 
enrol  the  dc(-reesand  other  proceedings  of  the  said  Court  pro- 
per to  be  eiw<){!e{l ;  and  shaU  do  such  other  acts  as  by  law  and 
the  practice  of  the  Court  shall  be  required  of  him. 

2.  A  Register  ;jro  /em;;ore  for  all  such  stated  and  regular 
terms,  as  well  as  special  ones,  in  which  the  Surrogate  shaJlnA^i 
attend,  may  be  appointed  by  the  Court. 
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3.  The  Orpliaus'  Court  shall  njjpoiiit  aiitl  coiuinissioii  six 
Masters  of  the  Court,  «)f  \^h()ln  the  Suii'ogate  shall  ex  officio 
be  one.  Atid  the  said  appuiutmeiit  of  the  live  Masters,  exclu- 
sive of  the  Surrogate,  the  Oiphaus^  Court  may  rcxolce  at  plea- 
SMre,  and  appoint  and  coiniiii-sion  others  in  tlieir  places. 

4.  It  sliall  be  the  (lufy  u\'  the  said  IMasters,  and  they  and  each 
of  them,  shall  have  full  j)i)\\er  and  authiirity  to  take  in  writing, 
lui  oath  oi-  affirmation,  the  exaaiinations  of  a!!  parties,  witnes-:- 
es  or  oilier  persons  lequired  or  permitted  to  testify,  or  to  be 
cxauiiued  before  the  Urphaui'  Court,  orany  one  of  its  officers  : 
and  thesaiil  Masters  shall  also  do  and  perform  all  sach  other 
acts  and  things,  as  by  law  oi-  tiie  {)ractice,  or  i-ule  of  said 
Court  shall  be  rt{(uired  of  them  respeciively  :  and  ihey  shall 
be  allowed  a  (■onij)ensatioii  f)r  their  sei'\  ices,  in  the  discretion 
of  the  Court. 

5.  The  slierilf.  (oroners.  constables  and  such  elisors  as  shall 
he  a[)j)(iint!-'d  from  lime  to  tiijie,  sliall  be,  and  hereby  are  dei  la- 
red  to  be  the  ministerial  officers  id'  tjic  said  Court,  and  shall 
execute  the  \\rit.->,  precvpts  and  process  issuing  out  of  the  said 
Cou't,  and  to  Iheni  respeciively  diiected  and  delivered. 

G.  The  Governor  of  this  state,  shall  cause  to  be  procured  at 
(he  expetise  (dthe  state,  a  ])roj)er  seal,  witli  a  suitable  impress- 
ion and  device  for  each  of  the  said   Courts  re^jiectively. 

Sec.   VII.  Ami  be  it  enaclid  by  the  aulhorihj  aforisuid,  Thai  — 

1.  Proper  and  convenient  time  shall  be  given,  in  and  by  tiie 
rules  atid  orders  of  the  said  Court,  to  file  exceptions,  and  con- 
test the  accounts  of  executors,  administrators  and  guanlians, 
as  well  in  the  inventory  and  api)raiscment,  as  in  tlie  charge 
and  discharge  thereof  ;  whether  the  said  acc(Junt.s  be  presented 
aftei*  citation,  monition  or  process  fur  that  purpose,  or  \  ohiti- 
tarily. 

2.  All  executors  and  administrators,  after  the  expiration  of 
twehe  months  from  the  time  of  issuing  their  respective  letters, 
may  berecpiiied  to  render  account. 

o.  And  for  this  purpose,  any  ci-editoi-,  legatee,  next  of  kin, 
devisee,  heii-,' or  other  pr'oper  jjerson.  may  petition  for  moni- 
tion, citation  or  other  proper  process,  to  answer  and  accouiit, 
atid  the  same  shall  be  accorded. 

4.  Obedience  to  the  said  process  of  the  Court,  may  be  com- 
pelled by  line,  imprisonment  and  distress  infinite. 

3a 
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5.  On  service  of  the  citation,  monition  or  other  process  ar- 
cording  to  law,  and  the  same  being  returned,  and  certified  to- 
the  Court,  the  executor,  administrator  or  guardian,  or  other 
person  required  to  account,  may  be  considered  as  in  Court,  and 
may  be  proceeded  against  forthwith,  according  to  law,  and  the 
lules  of  the  Court. 

6.  If  any  executor,  administrator  or  guardian  receiving  IjIh 
letters  from  the  Surrogate,  or  from  the  Orphans*  Court,  shall 
avoid  or  evade  the  service  of  process  to  answer  and  account, 
or  shall  reside  out  of  this  state,  so  that  he  cannot  be  served 
■with  process,  then  it  shall  be  lawful  for  the  Court,  by  rule  to 
direct  reasonable  publication,  and  to  adjudge  tlie  same,  con- 
structive service  of  the  process,  and  thereupon  to  proceed 
against  the  said  executor,  administrator  or  guardian,  as  being 
in  Court. 

7.  Exceptions  may  be  taken  and  filed  against  the  accounts 
of  executors,  administrators  or  guardians,  exhibited  in  the  Or- 
^dians*  Court  within  such  time  as  the  Court  shall  by  rule  di- 
rect. AvA  lite  same  may  be  enquired  into,  examined  and  de- 
cided by  the  Orphans'  Court,  or  the  said  accounts  and  exce[)- 
tions  may  by  rule  of  the  said  Court  be  referred  to  a  Master  to 
report  thereon,  to  the  end  that  the  said  Court  may  decree  in 
the  premises  according  to  equity  and  good  conscience. 

8.  The  Orphans'  Court  shall  have  full  power  to  cause  to 
CQmc  befoi'e  it,  or  befor-e  any  Master,  or  other  officer  of  the 
said  court,  all  parties  and  witnesses,  and  them  or  any  of  them, 
to  examine  or  cause  to  be  examined,  on  oath  or*  affirmation, 
touching  or  concerning  any  matter  or  thing,  in  the  said  ac- 
counts, or  exceptions,  specified  or  set  forth,  or  otherwise  ther-e 
in  contr-oversy  :  and  if  any  party,  witness  or  other  person, 
.shall  on  such  examination  swear  or  affirm  falsely  and  corr'uptly, 
such  party,  witness  or  other  per«;on,  sliall  be  deemed  guilty  of 
wilful  and  corrupt  pcijur-y,  and  on  conviction  shall  be  punish- 
ed as  sucii. 

Sec.  VIII.  Jind  he  it  enacted  by  the  nnihoriiij  aforesaid.  That — 
1.  When  any  executor,  or  ailministrator-,  who  shall  have  re- 
ceived his  letter"?  fi'om  tlie  Sui-rogate  or  Orphans'  Court,  shall 
discover,  or  believe  that  the  personal  estate  of  his  testator,  or 
intestate,  is  insufficient  to  pay  his  debts  ;  and  that  the  testator-, 
or  intestate,  died  seized  of,  or  entitled  unto,  lands,    tenements. 
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liereditaments,  or  real  eslale,  VNithin  this  state,  tlien  it  shall  be 
the  duty  of  such  exccutoiv  or  administrator,  as  soon  as  conve- 
niently may  be,  to  present  to  the  Orjthans'  Court  of  the  county 
ill  whifli  the  said  lands,  tenements,  hereditaments  and  leal' 
estate  arc  situate,  a  petition,  under  oath,  or  anirmation,  setting 
f.trth  a  just  and  true  account  of  tiie  said  personal  estate  ani^ 
debts,  so  far  as  he  can  discover  the  same  ;  together  also,  v\itlr 
an  account  and  description  of  the  lands,  tenements,  heredita- 
ments, or  real  estate,  whereof  tlie  said  testator,  ov  intestate, 
died  seized  or  entitled  unto,  wheresoever  in  this  state  the  same 
lauds,  tenements,  hereditaments,  or  real  estate  may  lie,  or  be 
situate  ;  together,  also,  with  the  names  and  ages  of  the  devi- 
sees, if  any,  and  the  heirs  of  the  said  testator,  or  intestate: 
and  the  said  petition  praying  the  alvice  and  aid  of  tiie  said 
Court  in  the  premises.  Whereupon  the  said  Court  shall  make 
an  order,  directing  all  persons  interested  in  such  lands,  tene- 
ments, hereditaments  and  real  estate,  to  appear  before  the  said 
Court,  at  a  certain  day  and  place,  in  the  said  order  to  be  men- 
tioned, to  shew  cause  why  so  much  of  the  said  lands,  tene- 
ments, herediiaments  and  real  estate,  whereof  tlie  testator,  or 
intestate,  died  seiz'ed  av  entitled  unto,  situate  in  the  same  coun- 
ty, should  not  be  sold,  as  nsay  be  sufficient  to  jmy  Uh  debts,  or 
the  residue  tliercof,  as  the  ca^e  may  require,  which  aforesaid 
order  shall  be  publi'slied  in  such  manner,  and  for  such  tim3  as 
the  Court  shall  direct. 

2.  At  t!ie  time  and  place  mentioned  in  said  order,  or  at  such 
other  subsequent  time  and  place,  as  the  Court  siiall  appoint, 
the  said  Court  shall  proceed  to  hear  and  examine  the  proof* 
and  allegations  of  the  said  executors,  or  adininislrators,  and  of 
all  other  persons  therein  interested  ;  and  if,  on  full  examination, 
the  Court  shall  find,  that  the  personal  estate  of  the  testator,  or 
intestate,  is  not  sufficient  to  pay  his  debts,  the  said  Court  shall 
require  ihe  said  executor,  or  administrator,  as  the  case  may  be, 
to  become  bound  to  this  state,  with  at  least  one  sufficient  free- 
hold surety,  by  recognizance,  in  such  sum  as  the  Court  shall 
direct  a\id  appoitit,  not  being  less  than  twice  tlie  value  of  the' 
lands,  tenements,  herediiaments  and  real  estate  intended,  or 
required,  to  be  sold  for  the  payment  of  debts  ;  upon  condition 
that  if  the  said  executor,  or  administrator,  shall  fiiithfully  and 
fairly  sell  the  said  lands,  tenements,  hereditaments,  and  real 
estate;  and  faithfully  and  fairly  apply  the  just  proceeds  of  the' 
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Maid  sales  in  a  course  of  administration  ;  and  shall  faitl»riilly 
und  fairly  distribute  the  surplus,  after  the  payment  of  debts,  if 
nuy  there  sliall  be,  according  to  law,  then  the  said  recognizance 
shall  become  void,  utherN\ ise  of  iflTi-ct. 

5.  And  tlien,  afler  the  said  recognizance  shall  have  been  en- 
tered into,  as  aforesaid,  and  n(jt  before,  tlie  said  Court  shall 
»)rder,  adjudge,  and  decree,  lliatthe  said  executor,  or  admin- 
istrator, as  the  case  may  be,  shall  make  sale  of  the  whole 
of  the  lands,  tenements,  hej-editament^,  and  real  estate,  wiiere- 
of  the  testator,  or  intestate,  dii-d  seized,  or  entitled  uato,  situ- 
ate in  the  said  county,  or  so  much  tliereof,  as  will  bo  sufficient 
to  j)ay  his  debts,  or  the  residue  thereuf,  as  the  case  may  be. 
And  when  a  part  only  of  tlie  said  lands,  tenements,  her-edita- 
ments  and  i-eal  estate,  is  sullicient,  then  such  order  shall  spe* 
cify  the  part  to  be  sold:  I'rovided,  always,  that  where  any 
houses  and  lots,  uv  lands,  are  so  circum-^tanced  tiiat  a  p.irl 
thereof  cannot  be  sold  without  manilV.st  prejudice  to  the  heirs, 
or  devisees,  the  said  Court,  may  at  discretion,  order  and  i\(d^ 
cvcQ  the  whole  to  be  sold,  or  a  gi-eater  part  than  is  necessary 
for  the  pa}  meat  of  debts  :  and  the  surplus  tnoney  ai-ising  from 
such  sales,  shall  be  distributed  and  divided  am;)ng  the  heirs, 
OP  devisees,  according  to  the  rule  of  descents,  in  tlu  former, 
and  the  will  of  the  testator,  in  the  latter  case. 

4.  And  thereupon,  it  shall  be  the  duty  of  the  Prerogative 
Court  of  this  state,  and  the  sa:nc  Court  shall  have  power  and 
authority  in  all  proper  caso^,  to  take  order  in  relief  of  the  heir, 
or  devisee,  whose  lands,  iehements,  hereditaments,  or  real  es- 
tate, so  descended,  or  devised,  shall  have  been  sold,  as  afore- 
said, for  the  debts  of  his  ancestor,  uv  devisor  ;  and  tiierein, 
and  thereby,  decree  and  compel  all  others  claiming,  or  hold- 
ing under  such  ancestor,  or  devisor,  to  contribute  in  just  pi'o- 
portion  to  their  respective  interests  so  a**  to  equalize  the  bur- 
den, or  loss,  according  to  Equity. 

5.  The  executor,  or  administratoi',  who  may  be  ordered  by 
the  Orphans'  Court,  to  sell  any  lands,  tenements,  heredita- 
ments, or  real  estate,  whereof  any  testator,  or  intestate,  died 
seized,  or  entitled  unto,  shall  give  public  notice  of  the  time  and 
])lacc,  as  the  said  Court  shall  direct  : 

6.  And  shall  sell  the  said  lands,  tenements,  hereditaments, 
and  real  estate,  agreeably  tu  the   order  of  the  said  Court,  at 
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public  vendiio  and  outcry,  f..i-  the  most  and  host  lijiec  wliicli  he 
can  get  for  the  same  : 

7.  Atid  sh:v!l  make  a  dtrd  (if  conveyance,  and  assurance  of 
the  said  hui{N,  tenements,  hereditaments,  aivd  leal  Cbtatc,  to  t!fe 
j)ui'chasers  tliereof  : 

8.  And  t!ic  said  decree,  sale  and  deed,  sliall  vest  in  the  })ur- 
chaser  a'^  good  and  [lei  feet  an  estate  in  the  premises-  tlierein 
mentioned,  as  tiie  lieirs,  or  devisees  of  the  said  ancestor,  or  de- 
visor, were  seized  of,  or  entitled  unto,  at  the  tia>c  of  the  ma- 
king snch  decree  of  the  Orjjhans'  ('onrt  : 

9.  And  the  dower  of  the  widow,  of  such  ancestor,  or  dnisor. 
in  and  to  the  same  premises,  sliall  be  tiiercby  barred,  and  for- 
e'.er  discharged  : 

10.  And  in  lieu  of  the  said  dower,  one  efjual  third  part  of 
the  purchase  money,  aforesaid,  shall,  under  t!ie  order  of  the 
Court  be  put  to  annual  interest,  for  the  use  of  sucIj  widow,  en- 
titled to  dower,  as  aforesaid  ;  and  llic  said  annual  interest, 
shall  be  paid  to  such  widow  yearly,  and  every  year,  during  her 
natural  life  ;  and  after  her  death,  the  said  principal  sum  so 
put  to  interest,  shall  descend,  or  be  divided,  a."  real  estatv^,  t!>, 
and  among  the  heirs,  or  devisees,  according  to  the  rule,  of  de- 
scents in  the  former,  and  the  will  of  the  testator,  in  the  latter 
case. 

1 1.  And  the  dower  of  the  widow  of  the  said  heir,  or  devisee, 
of,  inandt(»thc  said  premises,  so  sold,  as  aforesaid,  for  tiie 
payment  of  debts,  shall  be  utterly  and  forever  discharged  and 
barred. 

12.  Ai'.d  the  moneys  arising  from  such  sale  of  the  lands,  ten- 
ements hereditaments  and  real  estate,  whereof  the  saiil  testa- 
tor or  intestate,  died  seized,  <vr  entitled  unto,  shall  be  received 
by  the  said  executor,  or  administrator,  atid  shall  be  considered 
as  assets  in  his  hands. 

13.  And  the  surplus,  if  any,  afier  j)ayment  of  debts,  shall  be 
distributed  among  the  heirs  or  devisees,  according  t  >  the  law 
of  descents,  in  the  lormcr,  and  the  will  of  the  testator,  in  t!ic 
latter  case. 

14.  And  the  said  executor,  or  administrator,  a-<the  case  may 
be,  shall  make  report  in  writing,  of  all  his  doings  in  t!»e  pre- 
mises, according  to  the  rules  of  the  Orphans'  Court* 
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Sec.  IX.   JJnd  he  it  enacled  by  the  uulharifii  aforesaid,  Tliat-— 

1.  Tlie  PrtrogiUive  Court  (iftliis  St;itc,  (he  Orplifui.s'  Court 
of  the  proper  county,  aiu!  tise  Suri'ogate.-,'  Court  of  t!je  proper 
cuiuty,  sh-iil  be  iiiid  t!iey  are  hereby  severally  empowered  and 
authorized,  i:i  resjKct  of  executors  and  administrators,  who  by 
law  ouglit  to  account  beinrc  them  re'-pectivcly,  to  order  and 
direct  by  rule  aud  on  the  ai)plicatioii  id" such  cxec.'itors  and  ad- 
ministrators, tiiat  tlie  creditor.s  of-the  estate*  of  the  d'cedcnti 
respectively,  briug  in  and  exiiibit  to  the  said  executoi-s  or  ad- 
ministrato)-!.  their  debts,  demands  and  clainjs  against  the 
same  esiat '-.  v.  itliiu  such  reasouahie  tisne  as  tiie  said  Courts 
lesj  ectively,  shall  limit  and  appciut. 

2.  The  said  Courts  respectively,  shall  have  power  and  au- 
tliority,  in  their  discretion  to  recjuire  tliat  the  said  debts,  de- 
lua  ids  and  ( laitns,  he  \eiifierl  by  oalh  or  afllrujatiiiu. 

3.  The  aforesaid  lule,  rules,  or  orders  of  the  .se.id  Crurts, 
shai!  be  published  in  such  manner,  and  for  such  {ength  of  time, 
as  the  aforesaid  Courts  i-c^qtectively  s!i:\Il  direct. 

4.  The  executor^?  oi  administrators,  as  the  case  njay  bf%  shall 
under  oath  or  aflirmatiou,  m;ike  true  report  to  said  (yourts  re- 
spectively, of  all  claims,  debts  and  demands,  which  shall  be 
cxiiibitcd  to  them  by  viitue  of.  and  in  obedience  to  the  orderof 
the  Court 

5.  If  any  creditoT'  sliali  refuse,  or  neglect  to  exhibit  his 
debt,  denuuid  or  claim,  xeriiied  as  aforesaid,  nilhin  the  tin;e 
j-o  linsited.  such  creiiitor  shall  be  for"evei'  barred  of  his  action 
therefor,  against  such  execjitirs  or  administrators  :  unless  the 
Court  on  Just  cause,  and  on  reast)iiab'e  terms,  shall  allow  inr- 
ther  time  lor  the  exhibition  (d'sucli  debt,  deniand  in-  claim. 

6.  After  the  report  aforesaid,  and  afler  due  publication 
thereof,  il  {ujblication  shall  l)e  dremed  tu'cessary,  and  after  th« 
expiration  of  such  further  time  as  shall  be  allowed  as  afore- 
said, |V»r  (he  exhibition  of  any  or  all  of  the  debts,  demands,  or 
claims  of  creditor.-! ;  (he  Court  shai!  inake  a  dectee.  forever 
barring  all  such  creditors  rl'  the  said  decedent  as  shall  not  have 
exhibited  tlieir  debts,  claims  and  demauils  as  ai'oresaid,  froivi 
liaving  or  maintaining  any  action  therefor,  againstsuch  execu- 
t(»rs  or  administrators,  as  tlie  case  may  be. 

r.  Any  creditor  who  sliail  have  b' en  baried  of  his  action  as 
aforesaid,  may  nevertheless,  according  to  equity,  and  on  eijuita- 


ble  terms,  have  relief  for  (lie  sunie  debt,  (k'ujan<l  or  claim,  by  tie 
decree  cii'  tiie  Prer()giiii\  e  Cdurt,  or  by  tlie  decree  of  Ihe  Orpbai  s 
Court  of  tlie  proper  county,  as  the  case  may  be,  against  the 
heirs,  devisees,  legatees,  next  of  kin,  or  other  prrsinis  having 
received  jioi-tion,  or  being  entitled  to  receive  porlion  or  distribn- 
live  share  of  the  sur|)his  estate  of  the  testatoi-  or  ititestate  : — 
Biit  he  shall  not  rcc(jver  costs  the^•e\^ilh. 

8.  II' any  creditor,  wjio  shall  iiave  any  Hen  on  any  lands, 
tenements,  goods,  chatttls,  or  elTc'ts,  for  the  pay  merit  of  any 
debt,  demand  or  chiim  ;  or  to  \>!iom  any  lands,  tenements, 
giiods,  chattels  or  efTects,  shall  have  been  specifically  piediied, 
ior  the  jjaymcnt  of  any  debt,  demand  or  claim,  shall  by  reason 
of  his  neglect,  oricfusal  to  exhibit  his  said  debt,  desnand  wr 
claim  as  aforesaid,  bo  barred  of  his  acti>ni  thcrefoi-,  against  the 
executors  or  administi'atoi\s  ;  notlung  in  this  act  contained, 
shall  be  so  construe(l,.«^as  to  pevent  such  creditor  from  j)rose- 
cuting  for,  and  recovering  the  said  lands,  tenements,  goods, 
chattels  or  effects,  on  v.hii.h  Ise  may,  or  sliali  havp  such  lien  as 
afoi'csaid  ;  wr  the  said  lands,  tenements,  goods,  chattels  or  ef- 
fects, so  sj)ecifically  ])ledged  to  hjtn  as  aforesaid,  in  whose 
hands  soever,  or  jiossession  the  same  may  be  :  but  his  rights 
thereto  shall  be  and  {cmain,  as  thongii  this  act  hul  not  been 
made. 

Sec.  X.  Jind  he  it  enacted  hij   the  authorUy  aforcsaid/Flnii — 

1.  Whenever  in  the  opinion  of  t!ie  Orphans'  Court,  it  shaU 
be  neccssa:-y  or  [H-oper,  to  have  a  ti-ial  by  jury,  the  said  Court 
sliall  have  full  power  and  authority,  to  foi-tn  an  issue  or  issues, 
for  the  trial  of  controverte{l  matters  of  fact,  and  the  same  issue 
or  is3ucs  to  try  at  the  bar  oftSie  Court,  at  sucii  convenient  time, 
and  on  siicli  term-*,  as  to  the  Court  shall  seem  equilabie  and 
just. 

2.  The  Orphans'  Couit  shall  have  power  to  cojifirm  the 
said  verdict,  and  render  judgment  thereon,  if  need  be  :  or  foi- 
just  cause,  may  set  aside  the  said  verdict,  and  a  new  trial 
grant,  on  equitable  terms,  and  according  to  right. 

3.  The  verdict  of  a  jury  so  to  be  taken  on  any  controverted 
facts,  when  confirmed  and  approved  by  the  Court,  shall  be 
conclusive  as  to  the  facts  therein  found  to  be  true  by  the  said 
jury,  so  far  only,  as  respects  the  parties  and  privies  to  the  said 

issue. 
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4  For  the  put  jose  (f  can-}  ing,  into  effect  the  loicgoing  pow- 
e.,the  Or[)haiis'  Ci  uitshall  have  authority,  to  award  process  for 
jutois,  witnesses,  pai'ties  and  papers,  and  to  award  tales  de  cir- 
cumstantibus,  according  to  law,  wlien  necessary  ;  and  to  com- 
pel app'-'arance    and  obedieisce. 

5.  It  shall  be  in  the  discretion  of  the  Court,  to  try  causes 
pending  therein,  on  depositions  and  examinations  taketi  before 
a  Master,  or  on  the  evidence  of  witnesses,  ore  tenus  at  the  bar 
of  the  said   Coui-t,   or  both  as  the  said  Court  shall  direct. 

Sec  XI.  Jiul  be  ittiiactedby  theaufliorihj  aforesaid,  That— 

1.  The  Orphans' Court  shall  have  full  power  and  authority. 
on  the  petition  of  any  suiety  or  sureties  of  any  adujinistrator 
or  guardian,  or  on  the  petition  of  any  co-executor,  co-adminis- 
trator, or  co-guardian,  in  cases  only,  where  the  letters  shall  be  ^ 
granted,  or  shall  have  been  granted  by  the  Surrogate,  or  by 
the  said  Orphans'  Court,  to  take  order  for  the  relief  of  such 
surety,  or  other  petitioner,  or  other  person,  and  therein  to 
make  decree,  according  to  the  truth  and  c((Mity  of  the  case, 
a"-ainst  any  executor,  administrator,  or  guai-dian  sejjarately. 
and  the  same  decree  to  enforce  by  ne  exeat  attachment,  or  exe- 
cution against  body,  execution  against  goods  and  lands,  or  all 
of  them  in  legal  discretion. 

2.  The  recognizance  to  be  taken  by  virtue  of  this  act,  may 
by  permission  of  the  Orphans'  Court  be  prosecuted  in  t!ie  Or- 
phans' Court  by  scire  facias,  and  upon  the  return  scire  feci  on 
otie  writ  niscirejacias,  or  upon  t!ie  return  nihil  on  two  writs  of 
scire/ijcuis.  judgment  shall  be  entered  with  costs,  unless  the  de- 
fendants mentioned  in  the  said  writ  or  writs,  or  some  one  of 
them  shall  make  aftidavit  of  merits,  and  on  such  alKdavit  shall 
obtain  leave  to  plead  ;  and  that  then,  and  in  that  case,  the  de- 
fence shall  be  confined  to  the  matters  so  sworn  to.  or  affirmed, 
unless  the  Court  for  just  cause,  and  on  reasonable  terms,  shall 
permit  other  matters  to  be  pleaded. 

3.  The  bonds  to  be  made  and  given  by  virtue  of,  and  in  com- 
pliance with  this  act,  may  by  permission  of  the  Orphans'  Court, 
be  prosecuted  in  the  Orphans'  Court  to  judgment. 

4.  After  judgment  shall  have  been  entered  on  any  w  rit  of 
scire /acias  on  forfeited  recognizance,  either  by  default  or  on 
trial  ;  or  alter  judgment  shall  have  been  entered  on  any  bond, 
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as  provided  for  in  this  act ;  the  Orphans*  Court  may  and  shall, 
from  time  to  time,  assess  the  damages,  which  any  petitioner 
whatsoever,  may  have  sustained,  hy  reason  of  any  neglect,  de- 
linquency, unfaithfulness,  or  insolvency  of  any  such  recogni- 
zor, or  obligor,  as  the  case  may  be,  and  award  and  issue  exe- 
cution thereon  with  costs  to,  and  for  tlie  use,  interest  and  ben- 
efit of  such  aggrieved  petitioner,  his  or  her,  or  their  executors, 
or  administrators  ;  and  therein  cause  right  and  justice  to  be 
done  :  Provided  that  tlie  said  damages,  so  to  be  assessed  from 
time  to  time  as  aforesaid,  shall  not,  in  the  whole,  exceed  the 
amount  set  forth  in  the  said  recognizance,  or  in  the  judgment 
o:i  the  said  bond,  as  the  case  may  be. 

Sec  XII.  And  be  it  enacted  by  the  authority  aforesaid.  That— 

1.  Suits  for  the  recovery  of  legacies  in  the  Orphans' 
Court,  shall  be  by  petition  and  not  by  bill. 

2.  The  first  process  therein  shall  be  a  summons,  to  be  served 
according  to  law,  as  in  other  cases. 

3.  Constructive  service  of  the  summons  may  be  adjudged, 
after  reasonable  publication  under  the    order  of  the  Court. 

4.  The  answer  of  tiie  defendant,  or  defendants,  shall  be  on 
oath,  or  affirmation,  according  to  the  rules  of  equity. 

5.  In  default  of  answer,  a  decree  pro  confesso  may  be  pro- 
nounced. 

6.  The  defendant,  or  defendants,  shall  not  plead  or  demur, 
to  the  petition,  unless  by  special  permission  of  the  Court,  and 
on  probable  cause  shew^i. 

7.  The  final  process  to  compel  the  payment,  or  delivery  of 
legacies,  or  parts  of  legacies,  decreed  to  be  paid  or  delivered  ; 
or  for  the  payment  of  surplus  in  distribution,  may  be  ieTWd 
at  the  instance  of  the  several  parties  to  whom  the  same  ought 
to  be  paid,  or  delivered  ;  or  united  and  joint,  in  the  discretion 
of  the  Court. 

8.  The  Court  shall  award,  or  withhold,  costs  on  orders, 
sentences  and  decrees  in  equitable  discretion. 

Sec.  XIII.  And  be  it  enacted  by  the  authority  aforesaid,  That — 

1.  In  all  cases  of  lands,  tenements,  hereditaments,   and  real 

estate,  held  or  to  be  held  by    co-parceners,   joint-tenants,  or 

tenants  in  common,  the  Orphans'  Court  of  the  proper  county, 

where  the   said  lands  shall  lie,  or  be  situate,  shall  have  full 
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power  and  authority,  to  cause  faithful  and  just  partition  to  be 
made  among  the  persons  thereto  entitled,  in  proportion  to  their 
respective  rights  therein,  as  fully  and  elfectually,  as  the  Court 
of  Chancery  might,  or  could  do. 

2.  Tiie  pj'occedings  to  effect  such  pariition  shall  be  by  peti- 
tion and  not  by  bill. 

0.  The  partition  .shall  be  made  by  a  Mai^ter.  or  by  Com- 
missioners, or  otherwise,  in  the  discieti(jn  of  the  Court. 

4.  The  partition  shall  be  in  just  judgment  and  assignment. 
and  not  by  lot. 

5.  Tlie  costs,  charges  and  expenses  of  the  said  proceedings, 
shall  be  fairly  and  equitably  assessed  unto,  and  among  the  sev- 
eral and  respective  owners  of  the  said  lands,  tenements,  here- 
ditaments and  real  estate,  in  proportion  to  tlieir  respective  in- 
terests therein. 

6.  The  assessment  of  the  costs,  ciiarges?  and  expenses,  shall 
be  a  lien  on  the  said  lands,  tenements,  hereditaments  and  real 
estate,  so  partitioned  as  aforesaid,  sevei-ally,  and  not  jointly. 

7.  The  share  and  portion  of  the  san)e,  assigned  and  set 
apart  to  each  of  tiie  several  owners,  being  subject  as  aforesaid, 
to  the  separate,  but  not  joint  lien,  for  its  proportion  of  the 
costs,  charges  and  expenses,  may  isi  default  of  payment,  and 
by  order  of  the  Court  be  taken  and  sold  by  writ  of  x^enditioni 
exponas,  to  be  issued  out  of  said  Court,  to  satisfy  the  said  lien. 

8.  Where  a  lien  by  contract,  oi)eration  of  law,  or  otherwise, 
shall  be  on  the  undivided  interest,  or  estate  of  any  of  the  par- 
ties, such  lien,  if  partition  be  made  of  the  premises,  shall 
thereafter  be  a  cliarge  and  lien,  only  on  the  share  assigned  to 
such  party,  and  such  share  shall  be  first  charged  with  its  just 
])roportion  of  the  costs,  charges  and  expenses  of  the  proceed- 
ings in  partition,  in  preference  to  any  other  lien. 

Sec.  XIV.  ^nd  be  it  enacted  by  the  authority  aforesaid,  That — 

1.  If  it  shall  appear  that  the  said  lands,  tenements,  heredita- 
ments and  real  estate,  cannot  be  partitioned,  without  manifest 
prejudice,  or  detriment  to  the  interests  of  the  owners  thereof, 
or  if  it  shall  appear  that  it  is  to  the  interest  of  the  parties  con- 
cerned, that  the  said  lands,  tenements,  hereditaments,  and  real 
estate  be  sold,  rather  than  paptitioned  ;  then,  in  that  case,  it 
shall  be  lawful  for  the  Orphans'  Court  to  decree,  that  the  said 
}.  'nds,  tenement?   hereditaments  and  rpf'  ^xstatp.  ho  sold  by  one 
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t)f  Uic  Masters  of  the  Court,  and  the  proceeds  of  the  said  t^alcs 
to  be  divided  unto,  and  among  the  parties  interested  iji  the  said 
lands,  tenements,  hereditaments  and  real  estate,  their  guar- 
dians, or  legal  representatives,  in  proportion  to  their  resjjoc- 
tivc  rights  in  the  same,  deducting  from  their  respective  sluires 
the  costs,  charges  and  expenses,  v.hicli  may  have  been  assess- 
ed upon  the  same,  and  wiiich  shall  and  may  he  allowed,  and 
ordered  to  be  retained  out  of  the  proceeds  f)f  the  said  saies. 

2.  The  estate,  i-ight  and  interest  of  every /fme  covert,  in  t!ie 
money,  or  moneys  arising  from  such  sale,  shall  be  jjrotected 
by  the  sa'd  Court,  by  investment,  or  otiicrwise,  according  to 
equity:  unless  the  said  feme  covert,  being  above  the  age  of 
twenty-one  years,  siiall  appear  in  open  Gotii-t,  and  personally 
there,  bel'oi-e  the  said  Coui-t,  assent  to  tiie  said  moneys  being 
j)aid  to  her  husband. 

3.  If  any  of  (he  said  parties  shall  be  absent  from  tliis  state, 
and  without  such  legal. representative  as  ai'oresaid,  or  if  being 
within  this  state,  they  shall,  by  reason  of  infancy,  or  other- 
wise, be  incapable  of  receiving  their  proportion  of  the  said 
inonfys,  then  the  just  proportion  of  the  said  moneys  due  to  such 
party,  shall  be  invested  to  his,  lier^  or  their  own  use,  by  ordei- 
of  the  said  Court,  and  under  the  control  and  direction  of  the  same. 

4.  The  said  moneys  so  as  aforesaid  arising,  or  to  arise,  from 
the  sale  of  any  lands,  tenements,  hereditaments  and  real  estate, 
so  ordered  to  be  sold  as  aforesaid,  shall  bo  considered  as  real 
estate,  and  descendible  as  such,  until  the  same  sliall  havebcen 
actually  received  by  the  party  entitled  thereto,  for  his,  or  her 
own  use  and  benefit. 

5.  Tiie  Orphans^  Court  may  in  discretion,  require  all,  or 
any  of  the  partie^:,  befoje  they  shall  receive  any  share  of  the 
moneys  arising  from  such  sale,  to  give  security  to  the  sati^fAC- 
tion  of  tli3  Court,  to  refund  the  said  shares  with  interest  there- 
on, in  case  it  shall  thereafter  appear,  that  such  party  was  not 
entitled  tiiereto. 

Sec.  XV.  ^Ind  he.  it  enacted  bij  the  authority  aforesaid.  That — 
1.  The  Oi-j)hans'  Court  shall  have  full  power  and  authority 
in  all  cases,  to  hold  plea  and  cognizance  of  dower,  to  decree 
the  same,  when  of  right  and  by  law  it  ouglit  to  be  decreed  : 
and  to  withhold  and  refuse  the  same,  when  the  demandant  is 
nut  thereto  entitled. 
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2.  Suits  fur  dower  in  the  said  Court  shall  be  hy  petition  and 
not  bv  bill  : 

3.  The  inquiry  of  damages  in  dower  shall  be  by  jury  and 
not  otherwise  : 

4.  When  the  demandant  shall,  by  decree,  recover  her  dow- 
er, she  shall  also  recover  her  costs  to  be  taxed,  together  with 
damages,  when  damages  are  by  law  allowed. 

Sec.  XVI.  And  be  it  enacted  hy  the  authority  aforesaidf  That — - 
1.  The  Chief  Justice,  or  any  other  JuBtiee  of  the  Supreme 
Court,  shall  have  full  power  and  authority,   at  any  other  time 
arid  place,  to  hold  a  special  Orpljaiis'  Court,  for  any  county  in 
this  state,  whether   witiiin  the   county,    or  without  the  dame  ; 
and  then,  and  there  to  receive   the   petition  of  any  party  ag- 
grieved, and  then,  and  there  to  make,  according  to  the  equity 
and  circumstances  of  the  case,  sjjecial  orders  iti  the  prevention 
of  waste,  embezzlement,  or  fraud  in  any  executor,  or  adminis- 
trator, or  in  the  prevention  of  any  waste,  embezzlement,  fraud, 
cruelly,   oppression,    or  mismanagement  of  any  guardian,  in 
respect  to  the  person,  or  estate  of  the  ward  committed  tu  him. 
Sec.  XVI  I.  Jlnd  be  it  enacted  by  the  authoriiy  aforesaid^  That — 
From  any  sentence,  order,  judgment,  or  decree,  to  be  made, 
rendered,  or  given  in,  or  by  any  Orphans'  Court  of  this  state, 
whether  the  same  be  interlocutory,  or  collateral,  definitive  or 
final,  any  or  either  party  tliereby  aggrieved,  may  appeal  to  the 
Prerogative  Court  of  this  slate,  and  seek  redress  ;  and  the  ap- 
peal shall  be  granted  on  the   following  terms,  and   in  the  cir- 
cumstances following,  and  in  no  others  : 

1.  Where  the  sentence,  order,  judgment,  or  decree  shall  be 
interlocutory,  or  collateral,  the  said  appeal  shall  be  taken 
and  made,  according  to  the  rules  of  the  Prerogative  Court, 
within  one  year  from  the  making  and  entering  such  sentence, 
order,  judgment,  or  decree. 

2.  Where  the  sentence,  order,  judgment,  or  decree  shall  be 
definitive,  or  final,  then,  and  in  that  case,  the  said  appeal  there- 
from, shall  be  demanded  and  taken,  within  three  years  «ext 
after  the  making  and  recording,  or  enrolling,  as  the  case  may 
be,  of  such  definitive,  or  final  sentence,  order,  judgment,  or 
*lecree. 

3.  The  said  appeal  shall  he  by  petition  to  the  Prerog.ati'ie 
Court,  and  by  order  thereon. 
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4.  The  nanative  part  of  the  petition  of  appeal,  shail  be  veri- 
fied by  aliidrtvit;  or  on  Cailuie  thereof,  tite  petition  siiall  not 
he  afiiled  in  the  Prerogative  Court  :  unless  the  Ordinary,  un- 
<ler  special  cis-cunistances,  nhali  aUow  the  same  to  be  affiled 
without  verificaticin. 

5.  Tiic  ai)peija!!t  sliall  make  sucii  reasonable  deposite  in 
t!»e  Registiy  oC  tlic  Prerogative  Court,  to  meet  tlie  ct)sts,  char- 
ges and  expenses  of  the  said  a[)peal,  as  the  Ordinary  shall  by 
rule  direct. 

6.  The  icairn  of  the  Of])har!s'  Court  to  the  order  of  appeal, 
shail  be  fail  an<l  without  (ienial,  and  Vvitiioiit  delay. 

r.  Tise  answer  id  the  respondent  may  ba  required  to  be  ver- 
ified, as  the  Pter  gative  Conit,  usider  the  circumstances  of  the 
rase,  shall  think  just  and  reas!;nabJe. 

8.  Contumacy  for  defect  of  answer  to  tlic  appeal,  shall  not 
be  adjudged,  unless  the  vuls,  or  order  for  answer,  shall  have 
been  jH-rsonaily  served. 

'.).  It  s!ia!l  be  in  tlie  discretion  of  t!ic  Ordinary,  to  allow 
additional  evidence  on  the  trial  of  the  appeal,  or  to  confine  the 
parties  to  the  esideiice  r.eceived  in  tite  Oi'phans'  Court  ;  ac- 
cording as  it  shall  seem  to  be  equitable  and  just. 

10.  Upon  the  ti-ial  of  an  appeal  froits'  the  Orphans'  Court, 
in  the  Prerogative  Coui-t,  and  full  and  final  decree  thereon, 
liie  saine  decree  siiall  be  executed  by  the  process  and  order  of 
the  Prerogative  Court,  and  shall  not  be  remanded  to  the  Or- 
])hans'  Court. 
Sec.  XYIli.  x^Ind  heit  enacicd  by  the  authority  aforesaid.  That — 

Whensoever,  ifj  the  opinion  of  the  Orphans'  Court,  their 
process  confined  to  tiieir  respective  rojinties,  shall  not  bs  suf- 
ficient to  effect  full  and  anspie  relief,  by  reason  that  any  ac- 
countant, executor,  administrator,  or  guardian  doth  not,  or 
shall  not  live  within  the  said  cojinty  :  then,  a?id  in  all  such 
cases,  the  aid  of  the  Prerogative  Court  shall  be  iuvoked  in  the 
premises  ;  and  it  shall  forthwith  bo  accorded,  and  full  and 
speedy  justice  shall  be  done,  by  means  of  process,  to  be  issued 
out  of  the  Prerogative  Court. 

Sec.  XIX.  And  be  it  enacted  bij  the  aaihority  ajoresaid,  That^ — 

In  case  any  one,  or  more  of  several  executors,    or  adminis- 
trators, to  whom  letters  testamentary,    or  letters    of  adminis- 
tration shall  have  been  granted  bpthe  Ordinary  of  this  state, 
4a 
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the  Orphans'  Court  oi  viie  proper  county,  or  me  surrogate  of 
the  proper  county,  sliall  die,  become  lunatic,  convict  of  an  in- 
famous crime,  or  in  any  otherwise  become  incapable  in  law,  of 
executing  the  trust  reposed  in  liim,  or  them  ;  or  in  case  the 
letters  testamentary,  or  letters  of  administration,  siiall  be  sus- 
pended, revoked,  repealed,  or  annulled,  according  to  law,  with 
respect  to  any  one,  or  more  of  the  said  executors,  or  adminis- 
trators ;  then,  and  in  all  such  cases,  the  remaining  executors, 
or  administrators,  shall  proceed,  and  complete  the  execution 
of  the  will,  or  administration,  as  the  case  may  be,  according 
to  law. 

Sec.  XX.  And  hs  it  enacted  by  the  autJiority  aforesaid.  That — 
The  Orphans'  Court  may  from  time  to  time,  and  as  often  as 
need  be,  make,  alter,  amend,  or  revoke  any  rule  of  practice, 
so  as  to  obviate  doubts,  advance  justice  and  expedite  suits  in 
the  said  Court,  so  that  the  same  be  not  contrary  to  the  provie- 
inns  of  this  act. 


REMARKS  UPON  I^HE  BII^L. 
Entitled  "  An  Act  respecting  the  Orphans''  Court.'''' 

I  cannot  present  this  bill  to  the  Legislature,  even  as  theii 
temporary  reviser,  without  the  deepest  solicitude. 

When  I  recollect  the  overwhelming  interests,  involved  in  the 
subject,  the  immense  authorities  granted  from  time  to  time  to 
this  tribunal  ;  tbe  imbecility  and  helplessness  of  thousands, 
whose  rights  must  be  in  question,  and  who  cannot  assert  them  : 
and  the  dread  responsibility  of  those,  to  whom  is  entrusted  the 
sacred  charge  of  protecting  and  defending  the  widow,  the  or- 
phan, and  the  absent  :  I  find  ample  apology  for  my  solicitude. 
But  the  assurance  that  the  intelligent  and  high-minded  Legis- 
lature of  my  native  state,  will  examine  this  interesting  sub- 
ject, with  scrutinizing  and  anxious  care,  is  indeed  a  relief. 

At  t!ie  surrender  of  the  Proprietary  government  to  Queen 
Anne,  in  1702,  the  Eoijal  colony  was  established,  and  the  gen- 
eral ecclesiastical  jurisdiction  of  New-Jersey  was  reserved  to 
the  Lord  Bishop   of  London.     The   commission  and    instruc- 
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!ions  to  Lord  Cornbury,  llie  first  royal  governor,  I6tli  Noveffiv 
ber,  and  5th  December,  of  the  eame  year,  constituted    him  the 
Ordinary,    and    thereby   vested    in  him  the    ])ovver  of  proving 
wills,  and  of  granting  letters  testamentary,  and  of  administra- 
tion.    I'his  thcrelore,  was  done   throughout  the  whole  colony, 
by  the  Gfivcrnor  in  person,  or  by  his  deputy.     In  the  aj)point- 
ment  of  sucli,  he    was  not  limited  by   any    pule  or   principle. 
Tlie  Sui-rogates  were  merely  his  deputies.  He  a])p;)inted  as  ma- 
ny, aiid  as  few  as  lie  pleased.     There  was  no  i-egard  to   coun- 
ties, or  other  limits  witliin  the    colony.     But   the  jurisdiction 
of    the  Ordinary,  in  causes  and  in  questions  testamentary,  of 
intestacy,   and   of  guardianship,  was  original,    supreme,  and 
without  a}>j)eal.     Sic  rolo,  sicjiiheo,  stat  pro  ratiune  voluntas. 

Rem;)te  delegated  power,  teruls  to  great  abuses  ;  and  ''these 
abuses  full  of  their*  own  wild  native  vigor,  will  grow  and 
flourish  under  mere  neglect." 

Socli  was  the  fact,  from  the  days  of  Cornbury,  down  to 
Franklin.  Executors,  administrators,  and  guardians,  could 
not  easily  be  called  and  coerced  to  account. 

There  were  difficulties  at  every  step,  and  most  unfortunately 
they  appeared  greater  than  they  really  were.  Few  were  will- 
ing to  apply  to  the  high  Court  of  Chancery  for  its  corrective  • 
and  great  and  enormous  injustice  was  oftentimes  submitted  to, 
from  the  mere  dread  of  the  threatened  expense  and  delay  of  a 
wool-sack  decision. 

Some  few  sickly  efforts  were  made  anterior  to  the  revolution, 
to  amend  the  system  ;  but  they  proved  abortive,  or  inefficient. 
The  Constitution  of  the   revolution,  declares   the  Governor 
to  be  the  Ordinary. 

Shortly  after  the  revolution,  16th  December  1784,  the  Le- 
gislature, thinking  the  evils  of  the  old  system  to  be  intolerable, 
commenced  legislation  on  the  subject,  and  intended  to  apply  a 
remedy  that  should  be  radical.  By  the  act  thut  day  jjassed, 
they  restrict  the  power  of  the  Ordinary,  and  abridge  it  in  manv 
particulars. 

I  do  not  mean  here  to  enter  into  any  regular  discussion  of 
the  constitutionality  of  the  Orphans'  Courts,  as  they  were  es- 
tablished by  that  act,  altho'  many  of  my  brethren  of  the  bar, 
have  uniformly  and  steadily  denied  that  *')ey  were  constitution- 
al.    But  it  ought  to  be  remembered,  that  the  doctrine  of  par 
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liumenlarif  law  was  then  yielded  to  in  its  fullest  extent — timt 
Hie  omnijwtcnce  of  jyurliamcnt  was  tlie  universally  received 
l)riricij)le  of  the  day — that  legislation  and  supremacy  wei-e  es- 
teemed convertible  terms  ;  and  that  the  health-giving piincijjlc 
of  paramount  law,  was  hrouglit  into  life  and  being,  by  the 
(Constitution  of  the  United  States.  Suilke  it  to  say,  that  the 
act  I6th  December,  17S4,  was  passed,  and  has  been  in  oper- 
ation, in  this  state,  for  nearly  half  a  century  :  That  it  has  re- 
peatedly I'cceivcd  the  sanction  of  our  Legislatures,  and  of  our 
tribunals  of  justice  ;  and  that  the  question  as  to  its  constitL^- 
tionality,  is  now  no  longer  open. 

From  a  careful  reviesv  of  the  acts  of  the  Legislature,  which 
iiave  since  been  passed  on  the  subject,  it  is  abuixlantly  mani- 
fest ;  that  the  jurisdiction  and  authoi-ity  of  the  Orphans^ 
Court,  have  far,  very  far,  transcended  tlie  limits,  or  cxpecta-^ 
tions  of  those  who  were  its  parents,  or  sponsors.  As  it  now 
exists,  it  enters  into  the  tenures  of  things  real  and  persona!, 
and  changes  theii-  ownersiiip.  Its  cog??i2ance  Is  overwhelm- 
ing, intimate,  and  perpetual.  It  has  already  become  the  g'in- 
cral,  and  will  shoi-tiy,  accorditig  to  the  nature  of  things,  be  the 
universal  source  of  our  tenui-cs  in  lands,  it  requires  no  extra- 
ordinary sagacity  to  perceive,  that  ail  real  estates  withiij  this 
state,  must  come  within  the  provisions  of  tliis  extensive  and  ab- 
sorbing jurisdiction.  The  time  is  fast  approaching,  when  by 
the  course  and  order  of  nature,  the  decree  of  the  Orphans^ 
Court,  operating  by  sale  or  by  partition,  shall  have  overiMus 
every  farm  and  every  house  in  New  Jersey. 

I  have  not  ventured  in  this  Bill  to  abridge  these  powers,  ex- 
cept in  two  instances.  One  of  them  is  in  the  Act  13th  Nov. 
1804,  in  which  it  is  enacted,  that  the  Orphans'  Court  may 
specifically  decree  a  sale  of  the  lands  of  a  testator,  or  intestate^ 
where  there  is  a  written  cojjtract  of  the  deceased  to  sell,  and 
that  is  attested  by  two  or  more  witnesses. 

This  act  was  so  inartificially  and  clumsily  drawn,  and  so  one- 
sided in  its  asj)cct,  that  it  has  remained  almost  a  dead  letter  in 
the  Statute  Book.  The  jurisdiction  W  given  in  the  special 
case.  The  power  to  decree  is  accompanied  with  no  powers  of 
equity.  No  imposition  of  equitable  terms,  is  within  the  authori- 
ty of  the  Court.  The  right  to  ask  and  have  relief  by  specific 
performance,  is  denied  to  thtj  children  and  representatives  of 
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tlie  deceased,  and  is  given  only  to  the  survi\or  of  the  contract- 
ing parties.  That  all  this  is  far,  very  far,  from  the  power  ot 
decreeing  the  specific  performance  of  a  contract  according  to 
its  true  intent  and  meaning,  Tnust  he  obvious  to  every  faithful 
inquirer.  The  latter  is  one  of  the  most  familiar  and  valuable" 
subjects  of  jurisdiction  in  the  high  Court  of  Chancery.  I  have 
totally  omitted  this  provision  in  the  bill  reported. 

The  otiiei-  is  in  the  Act  passed  Feb,  25d  1820,  usually  called 
the  statute  relating  to  assignment,  in  cases  of  insolvency.  In 
this  act  there  is  a  provision,  fiiat  the  accounts  of  the  Assignees 
be  settled  in  the  Oi-phans'  Ciuirts. 

The  judicial  authorities  in  tiiis  statute  are  of  a  strange, 
mixed  and  anomalous  character,  given  partly  to  the  Inferior 
Court  of  Common  Pleas,  and  partly  to  the  Orphans'  Court.  It 
is  difficult  to  conceive  hovv  the  accounts  of  a  living  insolvent, 
can  be  settled  on  the  principles  that  govern  the  accounts  of  ex- 
ecutors, administratoi's  and  guardians. 

With  regard  to  the  two  particulars  above  mentioned,  the 
bill  reported  is  entirely  silent.  On  the  other  hand,  it  will  be 
seen,  that  in  relation  to  dower,  partition,  legacy,  and  distribu- 
tion, the  bill  contemplates  an  extension  of  the  jurisdiction  of  thy 
Court.  The  first  and  second  of  these  are  now  sub  mo  do,  and  in 
particular  cases  cognizable  in  that  tribunal.  That  suits  for 
legacies  are  awkward  affairs  in  common  law  Courts,  is  too  evi- 
dent to  be  denied  ;  and  1  need  not  argue,  that  a  rigiit  to  decree 
and  compel  distribution,  seems  iticident  to  the  Court  of  account. 
MucIj  litigation  may   be  prevejited,  and  great  expenses  saved. 

To  perform  duties  so  various  and  important — to  take  care  of 
interests  so  delicate,  so  diversified  and  so  sacred,  and  to  protect 
and  defend  that  immensely  numerous  class  of  parties  who  can- 
not make  defence,  are  all  incumbent  on  the  Judge  of  the  Orphans' 
Court. 

Intimate  acquaintance  with  the  civil,  canon,  ecclesiastical, 
and  common  law,  is  but  a  part  of  his  qualifications.  More, 
much  more,  must  be  added,  to  satisfy  the  claims  of  justice — a 
thorough  knowledge  of  all  the  multiplied  statute  i*eguiations — 
most  familiar  and  easy  recurrence  to  judicial  «lecisions,  and  the 
reports  of  cases — a  sound  discriminating  understanding— a 
"  Herculean  robustness  of  mind" — •'  nerves  not  to  be  broken 
by  labor" — untiring  diligence,  and  instar  omnium  the  most  uu- 
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bending,  Unrompromisiiig,  and  jealous  integrity,  and  Jove  of 
truth. 

JiirispnidcJire  in  the  noblest  sci»:uce  that  can  task  the  intel- 
lectutil  eneigies  of  man.  It  is  a  science,  aiul  must  be  acquii-ed. 
It  is  rn»t  thrown  upon  us  by  descent,  but  to  use  a  phrase  in  legal 
language,  it  must  hi}  purchased,  and  the  great  consideration  and 
price  to  be  paid  are,  severe  study,  labor,  patience,  tin^e. 

I  hope  1  shall  not  be  misunderstood  on  this  point  ;  nor  tiiat 
I  shall  be  esteemed  the  advocate  for  the  mere  leaden  diploma. 
Too  often  does  it  occur,  that  the  head  of  the  })roj)rietor  is  as 
lieavy,  and  as  chiniay  as  tlie  lead  aj)pended  to  his  dijdonm. 
Learned  dullness  and  stu])idity,  have  notliing  to  lecoinmend 
them.  "'I'aient,  without  education,  is  incomparably  better* 
than  stupidity  witli  it."  Wc  can  acknowledge  no  substitute 
i'nr  good  sense — nothing  that  can  sup[>ly  the  lack  of  bi*ain. 
Cruod  sense  is  indispensable  to  tlie  Judge  ;  and  it  is  as  certain 
that  itouglit  to  be  good  sense  well  disciplined. 

It  is  with  great  r.'spect,  and  at  the  same  time  vvitli  consider- 
r;ble  earnestMess,  suggestcii  to  the  Legislature,  tiiat  this  most 
important,  and  very  difficult  branch  of  the  administration  of  jufi- 
tice  ought  to  be  committed  to  the  Justices  of  tlic  SuprenK' 
<'ourt  ;  and  that  one  of  tiiem  ought  to  hold  tiie  Orphans' 
Court. 

A  plurality  of  persons,  in  Cou)'ts  constituted  for  the  {>U'i)o- 
ses  t^f  accoii'it,  oijuity,  and  distribution,  is  not  only  unnecessa- 
ry, it  is  abs!>luteiy  injurious,  it  is  obvious  that  but  tnie  can 
do  the  duty,  and  tlie  result  is,  tliat  those  who  do  not  aid,  must 
mar.  "  JS"on  nnmero  pluribus,  sed  sapisnlia  el  virtiile  majori.'^ 
ii  t!ie  advice  of  tlie  Roman  Orator  and  Consul.  By 
uhoni  the  wisdom  of  that  injunction  and  advice,  has  been  de- 
nied I  ha\e  never'  heai'd. 

I'he  for-egoing  icmarks  are  witli  gi-eat  diiTidencc  and  the 
liigiiest  i-efij)ect  submitted  to  t'ue  LcgiNlature.  '^i^'y  ai-e  sent 
forth  with  luucU  hesitation,  not  fr-om  one  doubt  of  their  trutt: 
and  imporiance,  but  from  reasons  which  will  readily  suggest 
tbenjseives  to  the  elevated  and  generous  mind. 

The  bill  in  its  details  is  ro  closely  assimilated  to  that  re- 
specting the  Oi'dinary  and  the  Prerogative  Court,  that  any  fur' 
5her  observation  is  deemed  entii-ely  i-upcr  fluous. 
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.    Entitled  "  An  Act  concerning  Surrogates." 

Section  1.  Beit  enacted  by  the  Council  and  General  Jssem- 
Uy  of  this  Stale,  audit  is  hereby  enacted  by  the  authority  of  the 
same,  That — 

I-  The  Surrogates  of  tiie  several  and  respective  counties  of 
this  state,  sliall  have  full  power  and  authority  in  concurrence 
with  llie  ])ov\er,  jurisdiction  and  aulhoiity  of  tlic  Ordina- 
iv.  to  take  the  proof  of  last  wills,  testaments,  and  codicils  of 
all  deceased  persons,  who  ai,  or  immediately  previous  to  their 
(ieath,  shall  have  been  inhabitants  of  the  respective  counties  of 
such  Surrogates,  in  whatever  j)lacc  the  death  of  such  j)ersons 
may  have  happened,  and  to  make,  adjudge  and  record  probate 
on  the  same  : 

2.  And  to  gratit  letters  testamentary,  accoi-ding  to  law  : 

3.  And  to  grant  letters  of  adnsinistration  of  the  goods  and 
chattels,  rights  an<l  credits,  at  the  time  of  their  death,  of  ail 
such  perwovis  dying  intestate  : 

4.  Or  with  the  will  atuscxed,  wiicn  t!ie  same  shall  be  rc([ui- 
site  : 

.).  And  also  to  grant  letters  of  guardianship,  of  t!io  j)ersons 
aiul  c«;tates  (;f  orj)han  ciiildrcn,  within  their  respective  coun- 
ties and    in  all    other  proper  cases    within  the  same  bounds. 

6.  Sucli  letters  testanjentary,  letters  of  administration  and 
letters  of  guardiansliip,  shall  be  in  the  nature  of  commis- 
sions, and  shall  be  made  in  the  name  of  this  state  and  test- 
ed in  t!)e  name  of  the  Surrogate  wiio  shall  grant  the  same, 
and  sealed  with  the  seal  of  the  office  of  the  said  Surrogate. 

Sec.  II.  ^nd  be  it  enacted  by   the  authority  aforesaid,  Thut — 

1.  In  addition  to  the  security  by  law  required  from  the  ad- 
ministrators and  guardians,  evevy  person  who  shall  receive 
letters  testamentary,  letters  of  administration,  or  letters  of 
guardianship,  from  the  Surrogate  of  any  county,  or  from  the 
Orphans'  Court  of  any  county,  except  in  the  case  of  a  husband 
administrator  of  the  goods,  chattels,  and  credits  of  his  wife, 
shall  before  receiving  letters,  become  bound  to  this  state,  by 
recognizance  in  such  sum,  as  the  said  Surrogate,  or  the  said 
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Orphans'  Court,  as  the  case  may  be,  sliall  direct,  upjn  condi- 
tion, that  such  executor,  administrator,  or  guardian,  shall  and 
will  well  and  faithfully  execute  the  trust  reposed  in  him  as  such 
executor,  adininistrator,  or  guardian,  and  shall  and  will  well 
and  faithfully  obey  and  pei-form  all  such  orders,  and  decrees,  as 
the  said  Sui-rogate,  the  Orphans'  Court  or  the  Prci-ogative  Court 
may  or  shall  lawfully  make  of  and  concerning  the  administra- 
tion of  the  estate  so  committed  to  him,  or  of  and  concerning 
the  carf,  custody,  and  guardiansljip  of  the  said  ward,  so  com- 
mitted to  him  as  aforesaid,  as   the  case  may  he. 

2.  The  recognizance,  «r  recognizances  before  mentioned 
may  be  taken  before  the  Surrogate,  or  before  the  Orphans* 
Court,  or  before  any  one  of  the  Masters  of  the  said  Court,  and 
shall  be  binding  and  obligatory  uj)on  all  and  every  of  the 
recognizors,  and  upon  all  their  lands,  tenements,  heredita- 
ments, and  real  estate,  according  to  tlje  term  of  the  recogni- 
zance, wheresoever  witliin  the  bounds  of  tlie  proper  county  of 
such  Surrogate,  or  Orphans'  Court,  the  said  lands,  tene- 
ments, hereditaments,  and  real  estate  may  lie  or  be  situate. 

3.  All  recognizances,  so  as  af  »resaid,  to  be  entered  iuto  by 
executors,  administrators,  or  guardians,  shall  be  for  the  secu- 
rity, use,  benefit, *'and  interest  of  all  and  every  person  aggriev- 
ed in  and  through  the  default,  delinquency,  unfaitlifulness, 
negligence,  or  insolvency  of  the  said  executors,  administra- 
tors or  guardians  respectively. 

4.  The  recognizance,  or  recognizances  to  be  taken  by  virtue 
of  this  act,  may  by  permission  of  the  Orphans'  Court  of  the 
same  county  be  prosecuted  before  the  same  Orpiians'  Court  or 
before  other  competent  tribunals  by  scire  facias,  and  upon  the 
return  scire  feci  on  one  writ  of  scire  Jadas,  or  upon^tlie  return 
nihil  on  two  writs  o{  scire  facias,  judgment  shall  be  entered  with 
costs,  unless  the  defendant  or  defendants  mentioned  in  the  said 
writ  or  writs,  or  some,  or  one  of  them  shall  make  aGidavit  of  mer- 
its, and  ojj  such  atiidavit  shall  obtain  leave  to  plead  ;  and  then, 
and  in  that  case,  the  defence  shall  be  confined  to  the  matters 
sworn  to.  or  aflirmed,  unless  the  Court  for  just  cause  and  on 
reasonable   terms,  shall  permit  other  matters  to  be  pleaded. 

5.  After  judgment  shall  have  been  entered  on  any  writ  of 
scire  facias  on  forfeited  recognizance,  as  before  mentioned, 
either  by  default,  or  on  trial,  the  Orphans'  Court  aforesaid,  or 
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other  competent  •tribunal,  before  whom  the  judgment  shall 
have  been  entered,  may  and  shall,  from  time  to  time  assess  the 
damages  which  any  petitioner  whatsoever,  may  have  sustained 
by  reason  of  the  neglect,  delinquency,  unfaithfulness,  or  in- 
solvency of  any  such  recognizor  ;  and  award  and  issue  execu- 
tion thereon  with  costs,  to  and  for  the  use,  interest  and  benefit 
of  such  aggrieved  petitioner,  his  executors,  or  administrators  ; 
and  therein  cause  right  and  justice  to  be  done  :  Provided  that 
t!ie  said  damages  so  to  be  assessed  from  time  to  time  as  afore- 
said, sliall  not  in  tiie  wiiole  exceed  the  amount  set  forth  in  the 
said   recognizance. 

6.  Before  letters  testamentary,  letters  of  administration,  or 
letters  ofguardianship  shall  issue,  either  from  tiie  Surrogate, 
or  tlie  Orphans'  Court,  the  person  named  therein  as  executor, 
administrator,  or  guardian,  as  the  case  ma>;,be,  shall  take  and 
subscribe  an  catli,  or  ailiruiation,  beftM-e  the  Surrogate,  or  before 
one  of  the  Masters  of  the  Orphans'  Court,  that  he  will  well, 
faithfully  and  honestly  discharge  the  duties  of  such  executor, 
administrator,  or  guardian. 

Sec.  hi.  Jind  be  it  eiiaded,b>j  the  (nUhnrlly  aforesaid,  That 

1.  The  Surrogate  of  each  of  the  several  and  respective  coun- 
ties of  this  state  sliall  \\M  a  Surrogate's  Court,  at  the  Surro- 
gate's oiiice  in  tiic  said  county. 

2.  Tiie  said  Court  shall  be  a  Court  of  record,  and  shall  not 
be  confined  to  terms,  but  shall  be  always  open  for  the  trans- 
action of  business,  on  t!ie  days,  and  at  the  hours  usually  em- 
ployed in  secular  business. 

S.  The  Surrogate  in   the  said  Court,  shall   have  full  power 
and  authority,  and  it  shall  be  his  duty  to  enquire  into  the  truth 
of  the  facts,  and  to  hear  and  determine  all  disputes  and  contro- 
ftios  witiiin  his  jurisdiction,  respecting 
The  existence  of  last  wills,  testaments  and  codicils  : 
The  proof  of  last  wills,  testaments  and  codicils  : 
And  the  right  of  executors  therein  named,  to  letters  testamen- 
tary thereon. 

4.  The  Surrogate  in  the  said  Court,  shall  have  full  power 
and  authority,  to  require  and  compel  the  production  and  ex- 
hibition by  any  executor,  or  other  person,  of  any  last  will,  tes- 
tament, or  codicil,  or  other  paper  in  the  nature  of  a  last  will, 
testament,  or  codicil,  in  his  possession,  or  under  his  control 
5  . 
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being  :  to  the  ciu]  that  the  sanie  may  bo   j)rovc(l,  if  according 
lO  right  and  truth,  the  same  can.  or  ought  to  be  proved. 

5.  The  Surrogate  in  the  said  Court,  shall  also  enquire  into 
the  truth  ol'  the  la^'-fe,  and  hear  and  determine  all  disputes  and 
controversies  within  his  jurisdiction,  respecting 

The  i-ight  oi'  administration  : 

The  truth,  fullness  and  faii-ness  of  inventories  : 

The  right  of  guaidianslsip. 

6.  He  shall  in  the  said  Court,  correct  and  amend  all  errors 
and  mistakes  in  the  accounts  of  executors  and  administrators  ; 
and  shall  doci'ee  the  allowance  and  settlement  of  the  said  ac- 
counts when  amended,  corrected  and  audited  by  him,  accord- 
ing to  law. 

7.  He  may  compel  obedience  to  his  decrees,  by  atiachment, 
imprisonment  and  distress. 

8.  The  sheriff,  coroners  and  constables  of  the  several  coun- 
ties of  this  state,  shall  be  the  ministerial  officers  of  the  Surro- 
gate's Coui'ts,  in  and  for  the  said  respective*  counties,  and  shall 
execute  the  writs,  precepts  and  process  issuing  out  of  the  said 
Courts  respectively,  and  to  them  respectively  directed  and  de- 
livered, and  shall  make  true  return  thereto,  according  to  the 
command  in  the  same. 

Sec  IV.    And  he  it  enacted  by  the  auUiGriti)  aforesaid.  That — 

1.  Before  letters  of  adminisn-ation  shail  he  granted  by  any 
Surrogate,  on  the  estate  of  any  person  who  shall  have  died  in- 
testate, the  fact  of  such  person  dying  iniesiaie,  shall  be  j)roved 
to  the  satisfaction  of  the  Surrogate. 

2.  He  shall  examine  the  persons  applying  for  such  letters  on 
oath  or  afrirmation,  touching  and  concerning  the  time,  j)!ace 
and  manner  of  the  death  ;  and  whether  or  not  the  jterson  so 
dying,  left  any  last  will,  or  testament  :  and  also  touching  and 
concerning  the  amount,  nature,  character  and  value  of  the  es- 
tate to  be  administered  upon  :  and  the  said  examinations  shall 
be  reduced  to  writing,  subscribed  by  the  examinanta,  and  affil- 
ed in  the  oflice  of  the  said  Surrogate. 

3.  He  may  in   like  manner  examine  any    other  person,  and 
may  compel  such  person  to  attend  as  a  witness  for  tiiat  purpose. 

4.  And  to  that  end  the  Surrogate's  writ  of  subpoena,  and  the 
writ  of  attachment,  if  need  be,  may  be  awarded,  and  sent  into 
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any  couiily  of  this  state,  and  shall  be  ohoyecl  and  served  by  all 
execiitive  oincei-s  and  otiiei-  pei-sons,  to  vvhoni  the  same  shall 
come,  «r  be  delivered. 

Sec.  V.     ^nd  ht  it  enacted  by  ike  mithnrihj  aforesaid  Tliat— 

1.  To  the  end,  that  ail  ])ersuns  in  interest,  n.ay  have  a  fnil 
and  fair  opportunity  to  contest  the  accounts  of  execnfors  and 
administi-ators,  as  well  in  the  inventory  and  appi-aisenjent,  as 
in  the  ciiarge  and  discharge  ;  no  account  reported  liy  any  exe- 
cutor, or  adininistratof,  witiiont  citation,  nionitio!.,  vy  process 
against  him  for  (!iat  purpose,  .shail  be  decreed,  or  finaiiy  pass- 
ed (ij)on.  until  after  such  reasonabe  notice  as  the  Sm-rosrato's 
Court  sliaJi  by  rule  dii-ect. 

2.  All  executors  and  administrators,  after  the  cx!)irafiot)  of 
twelve  months  from  the  time  of  ihe  issuing  of  their  respective 
letters,  may  be  required  to  retidcr  account. 

3.  And  for  this  jiurpose,  aiiy  creditor,  legatee,  nest  of  kin, 
devisee,  lieir,  or  other  proper  person,  may  petition  for  moni- 
tion, citation,  or  other  proper  process,  to  answer  and  account, 
and  tiie  same  shall  be  accorded. 

4.  Obedience  to  the  saii!  process  of  the  Court,  may  be  com- 
pelled by  fine,  imj)risonment  and  distress  inlinite. 

5.  On  service  of  the  citation,  moivitioi),  or  oti)er  process,  ac- 
cording to  lav ,  and  the  same  being  returned  and  certified  to 
t!ie  Coui't,  the  executor,  or  administrator,  or  ether  person  re- 
quired to  aecoutit,  may  be  considered  as  in  court,  and  may  be 
proceeded  against  forthwitif,  acconiingto  law  and  the  rules  of 
the  Court. 

G.  If  any  executor,  or  administi-afor,  sliall  av(dd,  or  evade 
the  service  of  p,i'ocess  to  answer  and  account  ;  or  sliall  reside 
out  (if  this  stale,  so  that  he  cannot  be  served  with  jsroccss,  then 
it  shall  be  lawful  for  the  Court,  by  rule,  to  direct  reasonable 
publication,  and  to  adjudge  the  same,  constructive  service  of 
tliC  process,  and  thereupon  to  proceed  against  the  said  execu- 
tor, or  administrator,  as  being  in  Court. 

r.  Exceptions  may  be  taken  and  filed  against  the  accountsof 
executors,  or  administratoi-s,  exiiibited  in  the  Surrogate's 
Court,  within  sucli  time  as  the  Court  shall  by  rule  direct.  And 
the  same  shall  be  enquired  into,  examined,  and  finally  decided 
by  the  Surrogate  in  the  said  Court. 
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8.  The  Suno.qute  sriall  have  full  power  to  cause  to  come  be 
foie  the  said  Court,  all  parties  and  witnesses,  and  them,  or  any 
of  them,  to  examine,  or  caii?e  to  be  examined,  on  oath  or  aftii- 
mation,  touching  or  concerning  any  matter  or  thing  in  the  said 
accounts,  or  exceptions  specified,  or  sei  forth,  or  otherwise, 
there  in  controversy  ;  and  if  any  party,  witness,  or  other  per- 
son, shall  in  such  examination  swear,  or  alfirm  falsely,  or  cor- 
ruptly, such  party,  witness,  or  other  pejson,  shall  be  deemed 
cjuilty  of  wilful  and  corrupt  perjury;  and  on  conviction,  shall 
be  punished  as  such. 

Sec.  VI.  Jnd  be  it  enaded  by  fhe  authorify  aforesaid,  That — 
From  any  sentence,  order,  judgment,  decree,  or  ether  pro- 
ceeding made,  had,  or  rendered,  or  to  be  had,  made,  or  render- 
imI,  by  any  Surrogate,  in  the  said  Court,  or  by  virtue  of  this 
act,  whether  the  same  be  interlocutoiy,  or  collateral,  defini- 
tive, oi-  final,  any,  or  either  party  thereby  aggrieved,  may  ap- 
])ea|  to  the  Orphans'  Couit  of  the  same  county,  and  seek  re- 
dress ;  and  the  same  appeal  shall  be  granted  on  the  following 
terms,  aiid  in  the  circumstances  following,  and  in  no  others  : 

1.  Where  the  sentence,  order,  judgment,  decree,  or  other 
proceeding  shall  be  inteilocutory,  or' collateral,  the  said  appeal 
shall  be  taken  and  made,  according  to  the  rules  of  the  Or- 
phans' Court,  within  one  year  after  the  making  and  entering 
such  sentence,  order,  judgment,  decree,  or  other  proceeding. 

2.  Wjjere  the  sejitence,  order,  judgment,  decree,  or  other 
j)rocceding,  shall  be  definitive  or  final,  then,  and  in  that  case, 
the  sai<l  ajipcal  tiicreftom,  shall  be  demanded  and  taken,  w ith- 
in  three  years  next  after  the  making  and  recording,  or  enroll- 
ing, as  the  case  may  be,  of  such  definitive,  or  final  sentence, 
order,  judgment,  decree,  or  other  proceeding. 

3.  The  s,  id  a})peal  shall  be  by  j)etition  to  the  Orphans' 
(-^burt,  and  by  order  thereon 

4.  The  narrative  part  of  the  ptititionof  appeal  shall  be  veri- 
fied by  affidavit,  or  on  failure  thereof,  the  petition  shall  not 
be  affiled  in  tlie  Orphans'  Court ;  unless  the  Orphans'  Court 
under  special  circumstances  .shall  allow  the  same  to  be  affiled 
without  verification. 

&.  The  appellant  shall  make  such  reasonable  deposite  in 
the  Registry  %S  the  Orphans'  Courts  to  meet-  the  costs,  char-- 
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ges  and  expenses  of  the  said   appeal,  as  the   Orphans'  Court 
shall  by  rule  direct. 

6.  The  return  olthe  Surrogate  to  tlie  order  of  appeal,  shall 
be  full  and  uithout  denial,  and  without  delay. 

7.  The  answer  of  the  respondent  may  be  required  to  be  ver- 
ified, as  tlie  Oiphans'  Coui t,  under  the  circumytanceii  of  the 
case,  shall  think  just  and  reasonable. 

8.  Contumacy  for  defect  of  answer  to  the  appeal,  shall  not 
be  adjudged,  unless  the  rule,  or  order  for  answer,  shall  have 
been  jjersonally  served. 

9.  It  shall  be  in  the  discretion  of  the  Orplians*  Court  to  allow 
additional  evidence  on  the  trial  of  the  ajipeal,  or  to  confine  the 
parties  to  the  evidence  received  in  t!te  Surrogate's  Court  ;  or 
before  the  Suirogate,  according  as  it  i^hall  seem  to  be  equitable 
and  just. 

10.  The  d'cjec  uj)^n  the  trial  of  the  Eip|)eal  in  the  Orphans' 
Cour-t,  shall  he  executed  atrorcling  to  right,  by  the  process  and 
order  of  tlie  Orphaiii'  Court,  if  iioed.  and  the  matters  and 
things  removed  into  the  Orphans'  Court  by  the  appeal,  shall 
in  no  case  be  reniandcd  to  the  Surrogate,  or  to  the  Surrogate's 
Court. 


HSIIARKS  UPON  THE  BILL 
Entitled    "  An  Act  concerning    Surrogates." 

Sec.  I.  The  Sui-rogates  of  the  counties  are  no  longer  the 
deputies  of  the  Ordinary.  They  ai-e  public  officers  of  the 
State,  and  are  required  to  perform  various  and  important  du- 
ties in  vij'tue  of  their  offices.  It  seems,  therefore,  to  be  clear- 
ly }!ro[)cr  to  ascci-tain  their  local  and  territorial  juri^^diction, 
as  well  as  the  subjects  matter  of  their  cognizance.  The  place 
where  a  will  ought  to  be  prr.ved,  or  from  whetice  letters  of  ad- 
ministration ought  to  issue,  has  been  the  subject  of  contesfation 
in  a  variety  of  ehapes  iu  tiiis  state,  ever  since  the  passing  of 
the  act  9th  Nov.  1803.     The  question  is  still  unsettled. 

It  is  vei'y  respectfully  suggested  to  the  Legislature,  as  a 
general  rule,  that  the  will  ought  to  be  proved  in  that  county  in 
5a 
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which  the  deceased  shall  have  been  an  inhabitant  at  or  tmme" 
diately  previous  to  his  decease.  By  this  rule,  numerous  contro- 
versies arising  from  the  (juestion  of  place  of  assets,  goods,  or 
credits  to  be  administered,  bona  notabilia,  will  be  totally  avoided. 

The  conflict  of  jurisdiction,  which  has  sometimes  unhappily 
taken  place,  can  no  longer  be  renewed.  Of  course  none  of 
these  questions  ever  could,  or  can  arise  in  cases  where  the  will 
is  originally  oflTcred  for  proof  before  tlie  Ordinary.  His  juris- 
diction, by  the  terms  of  the  Constitution,  must  be  general,  and 
in  cases  of  foreigners  and  non-residents  it  will  be  exclusive. 

Sec.  II.  Relates  to  a  very  important  and  interesting  sub- 
ject :  but  it  is  one  on  which  already  I  have  had  the  honor  of 
stating  my  views  to  the  Legislature.  I  do  not  know  that  I 
have  one  word  to  add,  except  my  earnest  desire,  that  some  such 
plan  may  be  adopted  :  And  my  humble  pi-ayer  to  Heaven 
that  it  may  prove  one  of  the  effectual  means  of  protecting  and 
defending  the  invaded  rights  of  the  widow  and  the  fatherless. 

Sec  III.  Very-many  of  the  duties  of  tiic  Surrogate  are  ju- 
dicial. His  judicial  acts  are  to  be  recorded  and  enforced.  That 
he  ought  to  hold  a  Court  of  Record  then,  seems  to  follow  as  a 
natural  consequence  :  And  that  his  Court  should  be  always 
open,  is  claimed  by  univei-sal  convenience. 

The  authoi'ities  given  to  him  in  3,  4,  5,  6,  and  7,  are  very 
moderate,  and  are  founded  on  the  belief,  that  many  of  his  acts 
iand  orders  will  be  in  j)lain  cases  and  in  small  estates,  where  the 
more  expensive  interference  of  the  Orphans'  Court  ought  to 
be  avoided. 

Sec  IV.  A  rational  construction  of  tlie  authority  given  to 
a  Surrogate,  to  issue  letters  of  administration,  on  the  estate  of 
a  deceased  intestate,  would  certainly  require  him  to  ascertain 
the  two  facts  death  and  intestacy.  But  we  have  seen  in  expe- 
rience many  leltei-s  issued,  certainly  without  such  ascertain- 
ment, and  jirobably  Mithout  inquiry  ;  or  if  any  inquiry  have 
been  made,  it  has  been  so  loose  and  inefficient,  that  in  some  in- 
stances results  the  most  incongruous  and  ridiculous  have  oc- 
curred. 

These  things  certainly  are  not  common — God  forbid  that 
they  should  be. 

The  injunction  of  caution  contained  in  this  section,  it  is  ho- 
ped, will  be  attended  with  good  results. 
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Sec.  V.  Is  closely  analogous  to  the  corresponding  section^ 
in  the  bill  reported,  concerning  the  Ordinary,  and  tiie  Prerog- 
ative Court. 

If  autliority  ought  to  be  given  to  the  Surrogate,  to  decide 
the  questions  that  shall  a!  isc  in  his  Court,  it  follows  that  he 
ought  to  have  the  means  of  inquiring  into  the  facts,  and  of  com- 
pelling witnesses  to  attend  and  to  testify. 

Sec.  VI.  Is  intended  to  give  to  all  parties  an  appeal  to  the 
Orphans'  Court,  and  that  it  shall  be  as  easy  and  familiar,  as 
(he  nature  of  the  case  will  atall  warrant.  The  riglit  of  review 
has  always  been  cherished,  and  highly  favored  in  New-Jersey; 
and  it  is  not  sought  to  abridge  it  here,  but  to  preserve  it  in 
most  healthful  vigor. 

The  rules  appended,  are  tliought  to  b)  just  and  reasonable. 
The  right  to  recjuire  verification,  is  iri  conformity  with  the  rules 
and  principles  of  the  civil  law.  Retaining  the  cause  in  the 
Court  of  appeal,  in  any  furthei- proceedings,  that  may  be  deem- 
ed necessary,  or  far  the  pur[)ose  of  execution,  must  be  conve- 
nient to  the  parti(S,  must  advance  justice  and  prevent  delay. 
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Section  I.  Be  it  enacted  by  fhe  Council  and  General  Assem- 
bly of  this  Stale,  audit  is  hereby  enacted  by  the  authority  of  the 
same,  That — 

1.  It  shall  be  lawful  for  every  male  person  of  the  age  of 
twenty-otie  years,  and  of  sound  and  disposing  mind  and  mem- 
ory, to  dispose  of  his  property  by  last  will  ;  as  well  that  he 
may  have  at  the  time  of  making  such  will,  as  that  which  he 
may  afterward  acquire  and  have  at  the  time  of  his  death  :  and 
that  whether  the  same  property  be  real  or  personal, consisting  of 
lands,  tenements  or  hereditaments,  goods,  chattels,  or  effects, 
rights  or  credits  ;  and  of  all  the  estate  and  interest  which  he 
may  have  therein,  in  his  own  right,  whether  the  same  be  inpoS' 
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session  or  action,  reinaiiulcr  or  revision,  law  or  equity  t  And 
Whether  the  same  estate  or  interest,  or  any  part  thereof,  be 
held  as  allodial,  in  tee  simple,  or  for  the  life  (*r  lives  of  any 
other  person  or  persons,  or  \\hether  in  severalty,  joint  tenancy, 
C'fj)arrenary,  or  in  rommon. 

2.  Every  surh  last  will  shall  be  made  in  writing,  and  shall 
be  signed  or  acknowledged  to  have  been  signed  by  such  testa- 
tor, and  declaied  by  him  to  be  his  last  will  in  the  presence  of 
at  least  three  credible  witnesses,  who  shall  subscribe  tiieir 
names  thereto  as  witnesses,  in  the  presence  of  the  testatoj*,  and 
at  his  request. 

3.  The  signing  of  such  testator  shall  be  by  subscribing  his 
name  thereto,  if  he  can  write,  antl  if  he  cannot  write,  then  by 
making  his  mark  ;  and  if  he  can  neither  write  nor  make  his 
mark,  then  by  some  other  person  subscribing  his  name  for  hrm 
in  bis  presence  and  at  his  recjuest. 

4.  The  declaration  of  such  testator  that  the  same  is  his  last 
will,  shall  be  made  by  express  words  if  he  can  speak,  arid  if 
he  cannot  speak,  then  by  such  significant  signs  as  .shall  satisfy 
the  witnesses  that  he  intends  the  ^ame  to  be  his  last  will. 

5.  Exery  devise  that  hereafter  shall  be  made  by  any  testator 
of  his  real  estate,  or  in  any  other  tcrir»s  denoting  his  intent  to 
devise  all  his  real  property,  shall  be  deemed,  construed,  and 
taken,  to  pass  all  the  real  estate,  \Ahich  such  testator  shall  be 
entitled  to  devise  at  the  tinie  of  his  death  :  Provided,  never- 
theless, that  the  said  devise  shall  be  signed,  declaied,  and  at- 
tested, in  the  manner  aforesaid,  and  in  the  presence  of  three 
credible  witnesses  at  the  leash 

6.  Every  last  w  ill,  or  declaration  in  the  nature  of  a  last  will, 
not  made  in  wiiting,  exce()t  as  hereinafter  is  excej)ted  ;  and 
every  last  will  cr  instrument  piirpoi-ting  to  be  a  last  will, 
thougli  made  in  writing,  if  not  signed,  declared  and  attested, 
in  manner  aforesaid,  in  the  presence  of  three  or  more  credible 
witnesses,  as  aforesaid,  shall  be  utterly  null  and  void. 

Sec.  II.  >3nd  he  it  enacted  by  the  anihorUy  aforesaid,  Tliat-^ 
1.  Every  person  who  shall  subscribe  his  or  her  name  to  such 
will  as  a  witness,  and  at  the  time  of  subscribing  the  same  shall 
be  of  the  age  of  fourteen  years,  and  of  sound  mind,  and  shall 
be  no  way  disqualified  by  law  to  bear  testimony  in  other  cases, 
shall  be  adjudged  to  be  a  cndible  untness. 
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5.-  If  any  jicrson  shall  be  a  .siibsciibing  witness  to  tTie  eSeri?^ 
tion  of  any  will,  wherein  any  beneficial  devise,  legacy,  interest, 
or  apjjointnient,  of  any  i-eal  or  per-sonal  estate  sliall  be  made  tu 
such  wittiCSH,  and  such  will  cannot  be  proved  without  the  tesli^ 
mony  of  such  \  itness,  then  and  in  that  case  such  person  shall* 
notw  ithstamling  said  devise,  legacy,  or  interest,  or  appoint- 
ment, be  adjudged  to  be  a  credible  witness,  and  compellable 
to  testify  respecting  the  execution  of  the  said  will  :  but  in  tliut 
case,  all  and  every  devise  and  devises,  bcfjuest  and  bequests. 
legacy  and  legacies,  given,  or  intended  to  he  given,  'v\  and  l>y 
the  said  will,  to  such  witness,  for  his  or  her  own  benefif,  and 
ru»t  in  trust  for  the  benefit  of  another,  or  otht  rs,  shall  be  ut- 
terly void  and  of  none  effect ;  and  the  thing  so  to  such  witness 
devised  or  bequeathed  or  given,  shall  be  adjudged  to  be  un- 
disposed of  by  sucli  will,  and  shall  go  as  in  case  of  intestacy. 

3.  If  any  jK'ison  shall  he  ihe  subscribing  witness  to  llic  exe- 
cution of  any  will,  whereirr  he  or  she  shall  be  appointed  exec- 
utor, trustee,  or  guardian  of  younger  children,  or  shall  ha\e 
any  profitable  appointment  therein,  and  the  said  will  cannot  be 
proved  without  the  testimohy  of  such  witness,  such  person  shall,- 
notwithstanding  such  aj)p(»iiitment,  be  adjudged  a  credible  wit- 
ness, but  in  that  case  such  api)ointment  shall  be  utterly  void  ; 
and  if  there  be  another  or  others,  appointed  in  the  same  will, 
then  such  other  or  others  shall  take  such  executorship,  trust  or 
guardianshij),  as  the  case  may  be,  in  the  same  manner  as  if  the 
said  subscribing  witness  had  not  been  therein  aj)pointed  ;  arsd 
if  there  be  no  other  or  others  api)ointed  in  such  will,  then  ad- 
ministration with  the  will  atuiexed  shall  be  granted,  and  tiie 
administrator  or  administrators  shall  administer  tho  estate, 
and  shall  execute  the  trust,  if  there  be  a  trust,  according  to  the 
directions  of  the  will;  and  the  guardianship,  if  need  be,  shall 
be  provided  for  as  in  other  cases,  when  no  guardian  is  or  hatir 
been  appointed. 

4.  Every  person  who  shall  subscribe  his  or  her  nametosuch 
will  as  a  w itness,  who  shall  have  a  prior  debt  or  debts  due  from 
such  testator,  oi'  from  any  othei-,  or  shaM'  bane  any  other  duty 
or  duties  to  be  perfor.sri'cd  by  such  testator  or  any  other,  and' 
the  said  debt  or  debts,  duty  or  duties,  shall  by  such  will  be 
charged  upon  the  estate  of  such  testator,  for  the  better  securing, 
tlte  payment  or  performance  thereof  only,  leaving  the  originab 
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liability  still  sllb.•si^tit!g.  o:-  \\ho  siiall  have  any  other  iiulirecf» 
uncertain,  uf  coiitiiigtnt  iiitfi-est  ill  siicli  \\\\\,  sliall  isotwitli- 
.staiiditig  such  charge  <;r  such  other  iiiciircct,  iiticeituin  or  coii- 
liii£;eiit  iiitciest  be  a{li!i{i2;e«l  to  be  a  credible  witness ;  utid  its 
all  these  cases  sucii  [(orsons  Hiljudged  t<»  be  credible  witiusscs. 
us  af(>i'e.*aid,  njay  be  caiicd  and  examined  ns  sucli  wpon  tlie 
|>robat('  of  tlie  said  will  in  the  proper  court,  and  if  rseccssary 
may  be  btnught  in  by  conipulsory  process-  :  But  the  testimony 
of  such  w  itnesses  ne\crthe!e.>;;-,  sliail  tsot  be  conclusive  in  such 
('(►'.li-t,  bnt  may  he  questioned  by  oiher  evidence,  eit!ier  positive 
oi  circu'.nstaotiai. 

5.  No  person  v^ 'lo  .sisal!  subscribe  fiis-  natne  to  sucii  will  a-s  a 
witnCvSs,  and  at  the  tinie  of  subscribing  the  same,  sliaii  not  be 
of  the  age  of  fourteen  years,  and  of  sound  mind,  oj*  shai-l  be  in 
any  way  dis<jua!ified  by  law  to  beai-  te-tiniony  in  other  cases, 
siiall  in  any  wise  be  adjudged  a  credible  witness,  within  the 
meaning  of  this  act,  nor  shall  such  person  be  admitted  as  such 
upon  tlie  piTbate  of  such  will. 

Sec.  III.  dud  he  it  enacUd  by  the  aidhorUij  aforesaid,  That — 

1.  No  last  will,  made,  declareii,  and  attested  in  manner 
afoi-esaid,  noi*  any  part  tlser-cof,  excejjt  in  the  cases  hei'einaftej* 
liiehlioin^l.  siiall  be  revoked  or  altered,  otherwise  than  by  some 
other  Mill  in  writing  :  Or  sotne  other  wiiting  of  the  testator, 
declaring  such  revocation  or  alteration,  and  executed  and  at- 
tested, with  the  same  formalities  with  which  tlie  will  itself  was 
required  by  law  to  be  executed  ;  or  unless  such  will  be  burntt 
tori',  cancelled,  (d)literatc<l,  oi'  destroyed,  with  tlie  intent  and 
for  the  purpose  of  revoking  the  same  by  the  testator  himself, 
or  by  some  other  person  in  his  pre^ence,  and  by  his  dircctioii 
and  consent  :  and  when  so  done  b}  such  other  [lerson  the  direc- 
tion and  consent  of  t!ie  testator,  together  with  his  intention  to 
revoke  the  said  will,  and  the  fact  of  such  injury  or  destruction 
of  the  said  will,  shall  be  pioved  iiy  at  least  two  wittiesscs. 

2.  Every  last  will,  ma<!e  and  declared  and  attested,  in  man- 
ner afoj'esaid,  shall  be  considered  as  levoked  by  construction 
of  law,  if  the  testator  marry  after  the  making  of  socij  will,  and 
have  issue  of  such  marriage,  born  either  in  his  life  time  oi*  af- 
ter his  (h^atli,  and  the  issue  of  such  !nai'i-iage  shall  sui-vive  the 
Siiid  testator  :  unless  such  issue  shall  be  |)rovijled  for  jirosp^c- 
tively  by  such  will,  or   otherwise,  or  shall    be  so  mentioned  or 
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i-efcrrcd  to  in  the  wil!  itself  as  to  make  it  niaiiifest,  \Aitlinut 
other  evidence,  tlutt  t!»e  testator  did  not  inteiid  to  make  |ii-o- 
vibiorj  for  «iich  issue;  and  no  othei- evidence  to  rel)i!t  such  con- 
structive revoci'.tion  shall  he  received. 

S.  Evei-y  last  will  made,  declai-cd,  and  attested,  in  maniu^r 
aforesaid,  by  any  uiunai-ried  woinan,  the  making  of  which  is 
Jieicin  provided  Cor,  shall  he  considered  as  revoked  by  con- 
struction of  law,  if  slie  shall  aftcrwardis  marry,  and  shall  die 
dui-ing  tiie  coverttsre;  hut  ifsiic  shall  not  die  dnriiig  the  cover*- 
ture,  but  sliail  survive  her  hu-iband,  tlien  such  will  shall  h;' 
again  revived,  and  if  not  afterwards  revoked,  shall  take  eflfcrt 
at  the  demise,  as  if  no  such  niari'iage  had  taken  {dace. 

4.  No  last  will  made,  declared,  and  attested,  in  manner 
aforesaid,  nor  any  devise  therein  contained,  shall  be  consider- 
ed as  revoked  by  construcfion  of  law,  because  t!ie  testator,  af- 
ter the  making  of  such  will,  may  have  entered  into  covenant, 
or  agreement,  even  for  valuable  consideration,  to  sell  and  con- 
ve}'  the  lands  so  devised,  or  any  part  thereof;  nor  because  the 
testator,  after  the  making  of  such  will,  may  have  cliarged  the 
lands  so  devised,  for  securing  the  payment  of  money,  or  for 
the  performance  of  covenants  :  nor  because  tlie  Testator,  after 
the  making  of  such  will,  may  liave  done  any  otlier  aet  or  thing, 
by  which  his  estate  or  interest,  in  the  lands  and  real  estate 
so  devised,  may  be  incumbered  or  made  worse;  provided  the 
estate  and  interest  therein  be.  not  wholly  divested,  but  such 
last  will  shall  be  maintained,  and  take  effect,  and  such  devisee 
shall  take  the  lands  ho  devised,  subject  to  such  covenant, 
agreement,  or  charge  ;  and  in  this  case,  the  said  devisees 
shall  have  such  aid  from  the  persona!  estate  of  the  testator,  for 
the  discharge  of  such  incumbrai'ce,  in  whole  or  in  part,  as 
tTMiy  be  agreeable  to  equity. 

5.  Whenever  a  testator,  after  the  making  his  will,  shall  sell 
and  convey  the  lands  so  devised,  and  shall  afterwards  re-pur- 
cbase  the  same  lands,  or  the  same  lands  fehall  descend  to  him, 
or  be  devised  to  him  ;  the  said  will  shall  in  no  wise  be  consid- 
ered as  revoked. 

6.  The  revocation  of  a  last  will,  by  construction  of  law, 
shall  in  no  wise  revive  or  set  up  any  former  or  prior  will 
which  may  have  been  made  by  such  testator  ;  nor  shall  the 
cancelling,    obliterating,    burning  or  otherwise  destroying  of 
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any  last  will  :  or  the  express  or  written  revocation  tl^ereof,  be 
adjudged  to  revive  or  set  up  any  former  or  prior  will,  whicU 
mity  have  hecn  made  hy  such  testator ;  unless  it  shall  appear 
hy  the  terms  of  such  revocation,  if  the  same  be  in  writing,  or 
by  the  declar'ation  of  the  testator,  at  the  time  of  the  cancelling, 
obliterating,  burning,  or  de-troying,  if  the  revocation  shall  have 
been  by  cancelling,  oblitei-ating,  burning,  or  destroying,  that  it 
was  the  intention  of  such  testator  to  revive  and  set  up  the  said 
former  oi'  prior  will  ;  or  unless  after  such  revocation  or  de- 
struction, the  said  testator  shall  duly  republish  sucii  prior  or 
former  will. 

7.  If  tlie  testator  be  disseized  after  making  his  will,  and 
shall  die  before  re-entry,  the  said  disseizen  and  death  shall  not 
be  construed  to  operate  a  revocation  of  the  devise  or  devises 
iContained  in  said  will. 

8.  Whenever  a  testator  shall  have  a  child  or  children,  born 
after  the  making  of  his  will,  either  in  his  life  time  or  after  his 
death,  and  shall  die  leaving  such  child  or  ciiildrcn  so  after 
born  unprovided  for  by  any  settlement  ;  and  neither  provided 
for,  nor  in  any  way  mentioned  in  the  will,  such  will  shall  not 
therefore  be  adjudged  to  be  revoked,  but  Qstv^  such  child,  so 
after  born,  shall  have  riglit  and  interest  in  the  estate,  real  and 
personal,  of  his  or  her  father,  in  like  manner  as  if  the  father 
had  died  intestate  ;  and  the  same  shall  be  adjudged  to  him, 
her,  or  them,  accordingly  :  and  the  same  shall  be  taken  from 
the  devisees  a!id  legatees,  in  just  proportion. 

Sec  iV.  And  be  it  tnadcd  by  the  nut horitij  aforesaid,  Tliat — 
1.  It  shall  not  be  necessary,  in  any  last  will,  mad;',  declar- 
ed, and  attested  in  manner  aforesaid,  in  order  to  pass  by  de- 
vise an  estate  in  fee  simple,  in  lands,  tenements,  or  heredita- 
ments, to  use  the  word  "  heiis,"  or  the  words  ''  heirs  and  as- 
signs," or  other  technical  language  ;  hut  if  the  testator  shall 
devise  all  his  estate  in  such  lands,  or  shall  use  other  words 
making  it  manifest  that  he  intended  to  devise  all  his  estate  in 
the  same,  in  general  terms,  and  shall  annex  no  limitation  or 
(lualification,  as  for  life,  or  for  the  life  of  another,  or  for  a  less 
estate,  and  shall  make  no  devise  over  the  said  lands  after  the 
death  of  such  devisee,  then  the  same  shall  be  taken,  and  it 
shall  be  understood,  to  be  the  intention  of  the  testator  thereby 
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to  pass  an  estate  in  fee  simple,  if  he  had  a  fee  simple  in  the 
same  ;  and  if  he  had  not  a  fee  simple  therein,  then  the  said  de- 
vise shall  he  ailjudged  to  pass  the  whole  of  such  other  estate 
and  interest  therein,  which  the  said  testator  may  have  had  at 
the  time  of  his  death. 

2.  If  in  any  last  will  and  testament,  made,  declared,  and  at- 
tested in  manner  aforesaid,  tlie  testator  shall  devise  lands  to 
two  or  more  persons,  either  in  fee  simple,  or  for  a  less  estate, 
and  do  not  express  therein  the  teiuire  hy  wliic'.i  they  shall  hold 
the  same,  it  siiall  be  considered  tiiat  he  intended  to  create  there- 
by a  tenancy  in  common  and  not  a  joint  tenancy,  and  sjch  de- 
visers shall  hold  such  lands  as  tenants  in  common  according- 
ly, and  not  as  joint  tenants. 
Sec.  V.  ^nil  he  it  enac'ed  hij  the  anthorittf  aforesaid,  That — 
1.  If  in  any  last  Vvill  made,  declared,  and  attested  in  man- 
ner afoi'C;aid,  there  shall  he  a  devise  of  lands  or  bequest  of 
chatlels  to  a  ciii!;!  or  grand  child  of  such  testator,  and  such 
Ciiild  or  grand  child  siiall  happen  to  die,  (liiriug  the  life  time  of 
the  said  testator,  lea\iMg  issue  which  siiall  survive  such  testa- 
tor, sucli  devise  or  le.r^acy  s'liail  not  he  considered  as  a  lajjsed 
devise  or  legacy,  hut  tiie  thing  so  df  vised  or  bequeathed,  shall 
go  as  if  such  devisee  or  legatee  luid  survived  th«  testator  and 
then  died  iiitestate. 

Sec.  YI.  And  be  it  enacted  h-j  the  aulhority  afjrcmid,  That — 
I.  If  in  any  last  will  made,  declared,  and  attested  in  the 
manner  aforesaid,  the  testator  siiall  give,  devise,  or  bequeath, 
lands,  tenements,  hereditaments,  goods,  chattels  or  effect^;,  to 
any  person  or  persons,  bodies  politic  or  corpo?'ate,  incaj)ableiH 
the  law  of  taking  and  holding  the  same,  or  to  or  for  any  use 
or  trust  contrary  to  the  policy  of  the  lav/,  then  sueli  gift,  de- 
vise, and  bequest,  shall  be  utterly  void,  and  tic.'  thing  so  given, 
devised  or  bequeathed,  shall  go  as  in  case  of  intestacy. 

Sec.  VII.  Aiulbe  it  enacted  by  the ajitliority  aforesaid,  That— 
1.  It  shall  and  may  be  lawful,  for  every  uiimarried  woman, 
of  the  age  of  twenty-one  years,  and  of  sound  and  disposing 
mind  and  memory,  to  dispose  of  her  estate,  real  and  personal, 
by  last  will  made,  declared  and  attested  in  manner  aforesaid  ; 
and  that  such  disposition  shall  in  all  things  have  the  same 
force  and  effect,  and  be  subject  to  all  the  enactments,  i  ules. 
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r/'giilations,   conditions  and  restrictions,   herein   expressed  in 
the  case  of  male  persons. 

2.  But  it  shall  not  be  lawful  for  any  vnanicd  woman,  to 
make  siiclt  disposition  of  her  estate,  real  or  personal,  by  last 
will  or  otherwise,  niiless  the  riglit  of  making  snch  disposition, 
shall  have  been  secured  to  her  by  marriage  settlement,  or  some 
other  covenant,  contract,  or  trust,  made  fitr  that  intent,  and 
recognised  in  tlie  Courts  of  Law  or  Equity  as  being  sufficient 
for  that  purpose. 

Sec.  Vill.  .ind  he  it  enacted  by  the  authoritij  aforesaid,  That — 
1.   It  shall  or  may  be  lawful  for  any  soldier,  being  in  actual 
military  service,  whether  in  garrison,  or  on  the  field  ;  and  for 
every  mariner  and  seaman,  being  at  sea,  whether  in  the  militasT 
or  mercantile  marine,  by  last  will,  witlioul  writing,  to  dispose  of 
his  moveables,  wages  and  other  i)ersonal  estate,  in    tiie   same 
manner  as  he  migiit  have  done  before  the  passage  of  this  Act. 
Se-c.  IX.  And  be  it  enacted  by  the  authority  aforesaid,  TiiAt — 
1.  Every  last  will  made,  declai-ed,  and  attested   in  mannei- 
aforesaid,  after  tiie  same  shall  liave  been  proved  in  due   form  of 
law,  in  the  proper  court  haviiig  probate  of  the  same,  and  shall 
be  there  recorded,  siiall  be  deemed  sufficient  to  convey  and  as- 
sure any  lands,  tenements,  hereditaments,  goods,   chattels,  or 
effects  therein  devised,  bequeathed,  or  given,  as    effectually  to 
all  intejits,  constructions,  and  purposes,  as  if  the  testaior  had 
conveyed  t!ie  same  by  deed  in  his  lifetime  ;  and  the  same  will, 
when  so  proved,  and  recorded,  but  not  before,  may  be  given  in 
evidence  in  any  Court  of  Justice  in  this  State,  without  further 
proof  thereof  ;  and  so  also  the  book  of  records  in    which  the 
same  is  recorded,  or  a  transcript   of  t!ie  same  exemplified  by 
the  proper  officer,  may  be  given  in  evidence  as  aforesaid.  But 
though  as  well  such  will  itself,  as   the  record    and  transcript 
thereof,  shall  be  received  as  plenary  evidence   in  the  first  in- 
stance, yet  in  any  trial  at  law,  before  a  Jury  of  the  Country, 
'  where  any  devise  in    the  said  will  contained    shall  come  into 
question,  the  said   evidence   may  be  questioned   by   contrary 
proof. 

Sec.   X.  And  be  it  enadedby  the  authority  a  foresaid^  That — 

1.  Every  last  will  made,  declared,  and   attested  in  manner 

aforesaid,  shall  in  all  courts  of  law  and  equity,   in   this  State, 

be  construed,  not  strictl):,  according  to  the  letter,  as  deeds  are 
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sometimes  construed,  but  liberally  according  to  tbe  true  intent 
and  meanine;  of  the  testatoi-,  to  be  collected  froai  tlic  whole 
will  taken  togctlier  ;  and  tliattlie  term  ^'last  ^cJ/i"  used  in  this 
act,  shall  be  construed  to  include  and  extend  to  all  testaments 
and  codicils  as  well  as  last  wills. 


ENTITLED  "AP^  ACT  CONCERNING   WILLS/' 

I  have  endeavored  to  collect  together,  and  to  arrange  into 
ten  sections,  the  j)rovisions  of  our  statutes,  and  some  of  our 
most  prominent  priiiciples  in  relation  to  wills  and  testaments. 

Section  I.  1.  Recognises  the  right  of  testament  and  devise, 
as  extensively  as  tlie  power  of  alienation  or  grant  can  be,  in 
all  male  persons  who  have  attained  the  age  of  twenty-one  years. 

2,  3,  and  4,  Of  this  section  presci'ibe  the  manner  of  inrt/zi?!^, 
signing,  Rui\  attesting,  in  ciudbrmity  with  the  existing  statutes, 
and  the  repeated  decisions  thereon. 

5.  Is  intended  to  guard  against  an  oceuri-once  that  has  fre- 
quently taken  place,  and  has  almost  as  often  been  lamented.  I 
mean  ndj  ndgedintestacu,  witii  respect  to  after  acquired  real  estate. 

The  distinction,  {)ui'ely  technical,  lyetween  the  effect  of  gen- 
eral terms  in  a  devise  of  real  estate,  and  a  bejjuest  of  personal 
property,  has  often  been  exhibited  as  a  reproach  to  the  law. 
A  bequest  of  o//  a  man's  personal  estate,  passes  a!!  the  property 
of  that  description  owned  by  him  at  tlie  time  of  his  death  ; 
while  a  devise 'of  ail  his  lands,  he.  is  confined  in  its  operation 
to  the  lands  owned  by  him  at  the  time  of  the  making  of  his  will, 
or  of  the  last  publication  of  it. 

"  The  right  and  power  of  bt (jueathing  is  coeval  with  the 
first  rudiments  of  the  law." — "  We  have  no  traces  oi- memo- 
rials of  any  time  when  it  did  not  exist."  And,  altho'  it  is  said, 
upon  high  authoiity,  that  lands  were  devisabl;^  by  will  before 
the  Norman  con»juest  ;  yet  it  is  certain,  that  the  introduction 
of  military  tenures,  tended  greatly  to  restrain  the  practice  and 
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th«  right ;  so  that  it  very  soon  became  the  declared  doctrineof 
the  commi>n  law,  that  no  greater  estate  than  for  a  term  o*^ 
yeai's,  could  be  disposed  of  by  testament. 

The  statutes  of  wills  32  Hen.  8,c.  1,  and  34  Hen.  8,  c.  5y 
are  the  origin  of  devises  as  at  present  understood. 

By  these  statutes  it  was  enacted,  among  other  things,  that 
all  persons  Jtaving  any  manors,  lands,  &c.  migiit,  by  will  and 
testament,  in  writing,  devise  the  same  to  any  person,  in  fee 
simple,  fee  tail,  for  life,  or  for  years,  at  pleasure. 

The  Statute  £9,  Car.  2,  c,  S,  prescribes  the  manner  of  ma- 
king, signing  and  utiestaiion,  which  shall  be  required. 

Under  these  Statutes,  it  Wias  in  early  day  decided,  that  a 
will  of  lands  was  not  so  much  in  the  aature  of  a  testament,  as 
of  a  conveyance,  declaring  tlie  uses,  &c. — tliat  it  was  essential 
to  the  devise  of  real  estate,  that  the  testator  have  a  present  in- 
lercstf  capable  of  disposition,  and  a  continuance  of  it  to  the  pe- 
riod of  ills  death— th^.t  ft  Jl«visee  should  take  as  a  purchaser — 
and  that  after  acquired  lands  should  not  pass  by  devise. 

It  is  \ci'y  obvious  tliat  the  technical  leasoning  which  sup- 
ports the  foregoing,  must  in  many  instances,  entirely  frustrate 
the  intent  of  the  testator.  It  requires  no  little  acquaintance, 
with  the  history  of  tlie  law,  to  understand  the  nature  of  this 
reasoning  ;  and  when  understood,  it  is  not  always  approved. 

As  it  is,  the  evil  must  be  endured,  until  the  Legislature,  in 
their  power  and  wisdom,  shall  apply  the  corrective. 

Several  of  tlie  states  of  this  union,  have  adopted  the  princi- 
ple here  recommended. 

6.  Is  intended  to  place  all  wills  and  testaments,  whether  of 
real  or  personal  estate,  on  the  same  footing. 

It  is  not  easily  to  be  perceived,  that  there  ever  was  a  just 
and  substantia!  reason  for  the  wide  distinction  assumed  and 
supported.  But  if,  in  early  times,  personal  property  was  very 
little  regarded  ;  if  asi  undue  partiality  for  primogeniture,  on 
the  one  hand  ;  or  a  morbid  jealousy  of  it  on  the  other,  caused 
the  subject  ot  lands,  tenements  and  hereditaments,  to  require 
the  peculiar  and  principal  attention  of  the  tribunals  of  justice  ; 
and  if  from  these,  or  any  other  causes,  infants  and  children 
>vere  authorized  to  alienate  in  death,  what  they  could  not  in 
life  ;  surely  these  ca,uses  can  have  no  operation  now^ 


The  immense  augmentation  of  the  value  of  personal  estate, 
seems  to  require,  the  same  certainty  of  rule  in  its  disposition 
by  testament,  as  has  heretofore  been  thought  necessary  in  a 
devise  of  lands. 

Section  II.      1.  Prescribes  tlte  qualifications  of  witnesse?^. 

2  and  3  Of  this  Section  relate  to  devisees,  legatees,  execu- 
tors', trustees,  and  testamentary  guardians,  being  in  certain 
cases  offered  as  witnesses,  and  being  eon)j)eIied  to  testify.  In 
all  such  cases,  the  legacy,  devise,  or  appomtmcnt,  is  declared 
void. 

The  competency  and  the  credit  of  such  witnesses  was  re- 
stored by  the  Stat.  25,  Geo.  2,  c.  6,  by  declaring  void  ail  le- 
gacies given  to  witnesses,  and  thereby  removing  all  possibility 
of  their  interest  affecting  their  testimtniy.  Our  Statute  of  wills, 
IGtIi  Nov.  1795,  C!>ntains  the  same  provisions. 

It  is  ho[)e(l  that  the  Section  reported  is  drawn  with  precision 
and  jjlainness. 

It  will  he  perceived  that  2  and  3  of  this  Section,  -provide  for 
the  case  where  the  ivillcann.d  be  proved  uifhout  the  testimony  of 
such -icilness.  Cases  may  ai-ise,  where  it  would  seem  just  and 
right  to  save  othei- intci-ests  of  the  witness.  For  example,  if 
a  child  of  the  testator  shouM,  through  mistake,  or  ignorance, 
witness  a  will,  in  which  no  more  than  his  poition  as  one  of  the 
lieirs  at  law  of  the  testator  should  be  devised  to  him  ;  in  this 
case  it  weuld  shock  our  sense  of  justice,  that  the  son  should  be 
compelled  to  testify,  and  lose  by  the  hard  command  of  law  his 
inheritance,  together  with  his  devise. 

I  do  not  feel  authm-ized  to  introduce  a  principle    so  entirely 
new  into  the  hill  reported  ;  but  with  the  foregoing  explanation, 
I  respectfully  suggest  to  tlie  Legislature  the  following  number  to 
be  inserted  in  this  section, and  following  immediately  after  No.2. 
S.   Bat  if  such  7cit>iess  would  have  been  entitled  to  any  share  of 
the  testator's  estate,  real  or  personal,  in  case  the  will  was  not  estab- 
lished, then  so  much  of  tlie  share  that  would  have  descended,  or 
have  been  distributed  to  such  witness,  shall  be  saved  to  him  or  her^ 
as  will  not  exceed  the  value  of  the  devise  or  bequest  made  to  him  or 
her  in  the  will ;  and  he  or  she  shall  recover  the  same  of  the  devisee, 
or  legatee,  or  from  the  devisees  and  legatees  named  in  the  will,  in 
proportion  and  out  of  the  parts  devised  and  bequeathed  to  them. 
6a 
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The  remair.ir^g  numbeis  of  this  section  are  confBrmable  to 
the  existing  law,  except  the  last  which  has  already  been  ani- 
madverted upon. 

Sec.  III.     Treats  entirely  of  revocation. 

1.  Is  in  totifornuty  with  the  first  section  of  our  statute  of 
wills  I6th  Nov.  1795. 

2.  It  has  been  adjudged  repeatedly,  and  for  a  long  course  of 
years,  that  marriage  and  tlie  birth  of  issue  shall  operate  rath- 
er as  pres?^7n;j /ire  than  constructive  vtxoc&tion  of  a  will  previ- 
ously made. 

It  follows,  that  there  is  great  uncertainty  in  the  qualifica- 
tions of  the  rule,  and  hence  arise  almost  endless  contests.  The 
|M'inciple  tlius  broadly  adopted  by  the  Legislature,  it  is  hoped 
will  be  salutary  in  the  settlement  of  the  law,  and  tlie  removal 
of  doubts.  Vide  Douglass  30  to  5T,  5,  D.  and  E.  51  in  no- 
tis,  2  Phillimore  261,  Z66. 

3.  This  is  in  sti-ict  conformity  with  the  uniform  current  of 
respectable  decisions  on  tliis  subject,  4  Coke  60,  Goulds.  100, 
2  Pr.  Wm.  524,  Plowden  343,  Godolpliin  29. 

4  and  5.  The  implied  or  presumptive  revocations  adjudged 
in  Englatid,  in  respect  to  changes  of  inter  est  in  the  lands  devised, 
prior  to  the  leslator''s  death,  have  so  often  defeated  the  obvious 
intention  of  the  testator  and  worked  so  much  iniquity,  that 
it  is  esteemed  not  necessary  to  do  more  than  to  present  the  sub- 
ject to  the  legislature.  3  Burr,  1491,  Douglass  722,  2  Free- 
man 202,  Moore  Rep.  789,  Ambler  215. 

6.  The  necessity  of  a  rule  unifsrm  is  obvious. 

r.  It  has  been  doubted  by  learned  and  sagacious  lawyers, 
whether  the  principle  of  the  common  law,  that  if  a  testator  be 
disseiz/cd  after  making  his  tvHl,  and  die  before  re-entry,  the  dis- 
seisin Tvill  be  a  revocation,  be  the  law  of  this  state.  I  will  not 
peremptorily  answer,  but  that  there  may  be  some  difficulty  in 
the  solution  of  that  doubt. 

That  it  is,  and  has  been  a  received  doctrine  in  England  ever 
since  the  passing  of  the  statutes  of  wills,  is  unquestionable. 
1  Roll.  Abr.  Tii.  Devise. 

In  New- Jersey,  I  have  not  heard  of  but  three  cases  since 
the  revolution,  where  the  question  has  been  brought  before  the 
Gottrt  judicially  and  in  form.     The  first  of  these  was  at  th& 
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Morris  Suininer  x\sslzes,  before  B nearly,  C.  Ji.  and  Symrneg;- 
J.  in  June  17ST.     The  second  was  at  Hunterdon  Nisi  Prins  iu 
May  1793,  before  Kinsey,  C.  J.  and  Smith,  J,     And  tl>e  tliird 
was  at  Monmoutii  Circuit  in  Oct.  If  90,   before   Kirkpatrick, 
J.   and  Boudinot.   J. 

These  very  learned  and  intelligent  judges,  it  is  understood, 
concui'red  in  opinion,  that  the  devise  was  revoked  by  the  dis- 
seisin. 

I  have  been  informed  that  a  similaropinion  was  given  in  the 
Circuit  Court  U.  States,  for  this  district,  by  Judges  Chase  and 
Morris. 

Tiiei-e  surely  ougjit  to  be  no  doubt  left  on  this  subject. 

8.  This  is  in  accordance  with  our  statute  relative  to  pos- 
thumous children,   passed  24th  June,   1799. 

Section  IV.     1.  This  is  slightly  varied  from  the  statute 
26th  Nov,  1784,   and  is  intended  to  comprise,,  hs  well  the  en- 
actment in  the  fii'st  section  of  that  statute,    as   the  groat  prin 
ciple  of  the  decisions  under  it. 

ii.   Is  in  conformity  with  tiie  existing  law. 

Sections  V,  VI,  VII  and  VIII.  The  justice  and  propriety 
of  the  provisions  in  these  sections,  are  supposed  to  require  no 
comment. 

Sections  IX  and  X.  Are  according  to  the  existing  law,  and' 
no  reason  is  known  why  there  should  be  any  change  with  re- 
gard to  them. 
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AN  ACT 
CoMcei*niBa§'  Eseciitoa's  mad  AdisaiMlstrators, 

Section  I.  Be  it  enacted  hy  the  Council  and  General  Assem- 
bly of  this  Stale,  audit  is  hereby  enacted  by  the  authority  of  the 
same,  That — 

1.  Actions  of  account,  and  all  other  actions  founded  upon 
contract,  may  be  maintained  by,  and  against  executors,  in  all 
eases  in  which  the  same  might  have  been  maintained  by,  or 
against  their  respective  testators. 
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2.  Administrators  shall  have  actions  to  demand  and  rccotef 
flje  debts  due  to  their  intestate,  and  the  personal  property  and 
effects  of  their  intestate. 

And  shall  answer,  and  be  accountable  to  others  to  whom  thtr 
intestate  was  holden  or  bound,  in  the  same  manner  as  execu- 
tors. 

3.  Executors  and  Administrators  shall  have  actron  of  tres- 
pass, case,  or  other  suitable  form  of  action,  against  any  per- 
son who  shall  have  wasted,  destroyed,  taken  or  carried  away, 
or  converted  to  his  own  use,  the  goods  of  their  testator,  or  in- 
testate in  his  life  time. 

4.  Any  person  or  his  personal  representative,  shall  have 
action  of  trespass,  case,  or  other  suitable  form  of  action,  against 
the  executor  or  administrator  of  any  testator  or  intestate,  who 
in  his  life  time  shall  have  wasted,  destroyed,  taken  or  carried 
away,  or  converted  to  hislown  Bse,  any  goods,  chattels,  or  es- 
tate of  any  such  person. 

5.  The  executors  and  administrators  of  any  person,  who  as 
executor,  either  of  riglit,  or  in  his  own  wrong,  or  as  adminis- 
trator, shall  have  wasted,  or  converted  to  his  own  use,  any 
goods,  chattels,  or  estate  o^  any  deceased  person,  shall  be 
chargeable  in  the  same  manner,  as  their  testator  or  intestate 
■would  have  been,  if  living. 

6.  Executors  of  executors  shall  have  actions  of  debt,  ac- 
count, assumpsit,  and  of  goods  carried  away  of  the  first  testa- 
tor ;  and  also  actions  of  w  hatsoever  kind  they  may  be,  whici* 
the  first  executors  might  have  had  in  their  life  time  ;  and  they 
may  and  shall  have  execution  of  judgments  obtained  by,  or  re- 
cognizances made  to  the  first  testator  in  any  court  of  record, 
or  other  competent  jurisdiction,  in  the  same  manner  as  the  first 
testator,  or  the  first  executors  would  have  had,  if  he  or  they, 
were  in  life  ;  as  well  of  actions  of  the  time  i)ast,  as  of  the  time 
to  come. 

7.  Executors  of  executors  shall  be  answerable  to  others,  in 
actions  of  debt,  assumpsit,  and  of  goods  carried  away  by  the 
first  testator  ;  and  shall  be  liable  to  execution  of  judgments^ 
obtained  against,  or  recognizances  made  by  the  first  testator 
in  any  court  of  record,  or  other  competent  jurisdiction,  so  far 
forth,  as  they  shall  have  assets  to  meet  the  same,  according  to 
law,  in  the  same  manner  as  the  said  first  testator,  or  the  first 
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executors  should  do,  or  be  liable  fo,  if  he  or  (hey  were  in  lilev 
as  well  of  actions  of  the  time  past,  as  of  the  time  to  come. 

8.  Executors  and  administrators  shall  have  the  like  actions, 
founded  either  upon  tort,  or  contract,  which  their  respective 
testators,  or  intestates  would  have  liad,  if  they  respectively 
were  in  life  j  as  well  of  actions  of  the  time  past,  as  of  the  time 
»o  come. 

Save  only,  and  except,  actions  of  slander,  libel,  assault, 
battery,  false  imiJiisonment,  and  actions  on  the  case  for  injuries 
to  the  person  (»f  the  plaintiff,  or  to  the  person  of  the  testator, 
or  intestate  of  any  executor  oi-  administrator. 

9.  Executors  and  administratoi's  shall  answer  to  others,  and 
be  liable  to  the  like  actions,  founded  either  upon  tort,  or  con- 
tract, which  their  respective  testators,  or  intestates  would 
have  been  liable  to,  if  tiiey  respectively  were  in  life  ;  as  well 
of  actions  of  the  time  past,  as  of  theiime  to  come. 

Save  only,  and  except,  actions  of  slander,  libel,  assault, 
battery,  false  imprisonment,  and  actions  on  the  case,  for  inju- 
ries to  the  person  of  the  plaintilT,  or  to  the  person  of  the  testa- 
tor, or  intestate  of  any  executor  or  administrator. 

10.  Every  person  who  shall  obtain,  or  receive  any  goods, 
or  debts  of  the  estate  of  any  intestate,  or  a  release,  or  other 
discharge  of  any  debt,  or  duty  which  belonged  to  any  intestate 
from  any  administrator  of  such  intestate  upon  any  fraud, 
whereby  the  creditors  next  of  kin  or  others  entitled  to  distrib- 
utive share  of  the  estate  of  such  intestate,  may  be  injured,  or 
without  full  and  valuable  consideration,  such  jserson  shall  be 
chargeable  as  executor  in  his  own  wrong,  to  the  value  of  such 
goods  and  debts  so  obtained,  or  whereof  or  wiiercfrom,  he  shall 
be  so  released,  or  discharged  ;  deducting  nevei  theless  all  just 
debts  due  to  him  from  the  ititestatc,  and  all  payments  made 
by  him,  as  the  same  ought  to  be  allowed  to  la\\ful  executors, 
or  administrators  in  the  course  of  administration. 

Sec.  I!.  J]nd  be  it  enacted  by  the  ant horilij  aforesaid.  That — 
1.  In  actions  against  divers  executors  or  administrators,  all 
the  executoi-s  or  administrators  shall  be  considered  as  one  per- 
son, representing  the  testator  or  intestate  :  and  in  case  any  of 
them  shall  be  taken,  or  swmmoned  upon  any  writ  or  process 
against  them,  such  as  do  first  appear,  shall  answer  the  plain- 
tiff ;  and  if  judgment  shall  pass  for  the  plaintiff,    the  judgment 
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shall  be  eiiteietl,  ami  the  expcution  s?rafi  be  awarded  agairi<?t 
such  of  them  as  have  appeared,  and  all  others  nnmed  in  the 
writ  of  process,  to  be  levied  of  the  goods  a>id  chattels  of  the 
testator  or  intestate,  in  the  same  manner,  as  if  they  all  had 
been  summoned,  or  takeji,  or  had  apj)eai'efl. 

2.  No  suit  that  shaU  be  commenced,  or  shall  have  been 
conunenced  by  any  executors,  or  adniirtistratois,  ^vho  shaU 
<lie,  be  removed,  or  suspended  from  tsffice,  or  be  superseded, 
or  who  shall  from  any  cause  whatsoever  become  incaj)able  of 
acting,  shall  be  abated  thereby,  but  may  be  continued  by  the 
co-executor,  or  co-administi'atoi-  if  theie  be  any. — And  if  thei'e 
be  none,  then  by,  and  in  tiie  name  of  the  person  who  shall  or 
may  be  ajvpointed  to  succeed  the  executor,  or  administrator,  sf) 
dying,  i-emoved,  superseded,  suspended,  or  becoming  incapa- 
ble in  the  administration  of  tlie  same  estate. 

3.  If  any  suit  shall  be  commenced  against  divers  executors 
or  administratois  ;  and  any  one  or  more  of  the  said  defendant 
executors  or  administrators,  shall  during  the  pendency  of  the 
said  suit  happers  to  die,  be  removed,  or  suspended  from  office, 
oi*  superseded  or  shall  from  any  cause  whatever  become  inca- 
pabla  of  acting  ;  such  suit  s^hall  in  no  wise  be  abated  thereby^ 
but  the  same  may  be  continued  against  the  surviving  execir- 
tui's  or  administrators  if  there  be  any.  And  if  there  be  none, 
t!)e!j  tlie  said  suit  may  be  continued  against  the  person  wlio 
shall  be  ajijxdnted  to  succeed  tlie  executors  or  admitiistratoi"**, 
so  dying,  remoxed,  suspended,  superseded,  or  otherwiKC  be- 
coming incapable  in  tiie  administration  of  the  same  estate. 

4.  If  any  suit  shall  be  commenced  against  a  sole  executor, 
cv  sole  administrator,  and  during  the  pendency  of  the  said  suit, 
such  executor  oi*  administi-ator  shall  hapi>en  to  die,  be  removed, 
orsuspended  from  office,  or  superseded,  or  shall  from  any  other 
cause  become  iticapable  of  acting  ;  such  suit  shall  in  no  wise 
be  abated  thereby,  but  u)ay  be  continued  against  the  per-son 
who  shall  be  appointed  to  succeed  the  executor  or  administra- 
tor, so  dying,  removed,  suspended,  superseded,  or  otherwise 
becoming  incapable  in  the  administration  of  the  same    estate. 

5.  If  an  executor  or  administraror  be  defendant,  in  any  suit 
pending  at  the  time  of  the  revocation  «ir  superseding  his  pow- 
er as  such,  tliC  plaintiff  in  such  suit  may,  nevertheless,  pro- 
ceed against  sacb  executor,  ai;  aihidQlsti'ator,  in  order  to  cliarg* 
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Tiim  pcrsonallj  ;  but  no  judgment  recwered  therein  after  such 
revocation,  or  superseding,  sliall  be  binding,  or  be  of  any 
avail  as  to  the  person  succeeding  to  the  administration  of  the 
same  estate. 

Sec.  lil.  ^nd  be  it  enacted  by  the  authority  aforesaid,  That — 

1.  An  administrator  de  bsiiis  non,  may  sue  forth  a  Scire  Fa- 
cias, and  Iiavc  execution  on  any  judgment  obtained  by,  oi-  in 
ilie  name  of  any  previous  executor,  or  administrator  of  the  same 
estate. 

2.  An  administrator  de  bonis  non,  may  sue  forth  a  Scire  Fa- 
cias, and  have  execution  upon  any  recognizance  made  in  any 
court  of  record,  or  other  competent  jurisdiction,  to  any  pre- 
vious execut(»r,  or  administrator  of  the  same  estate. 

3.  An  administrator  de  bonis  non^  may  biing  a  writ  of  error 
upon  any  judgment  obtained  against  such  previous  executoi*,  or 
administrator  of  the  same  estate,  or  against  tlie  original  testa- 
tor, or  intestate  ;  and  shall  defend  any  writ  of  error  bi-ought 
upon  any  judgment  obtaiticd  by  the  first  testator,  or  the  first 
executoi",  or  administrator  ;  and  shall  have  the  like  remedies 
in  the  prosecution,  or  defence  of  any  action  by,  or  against 
sucli  previous  executors,  or  administratoi-s,  and  for  the  col- 
lection and  enforcing  of  any  judgment  obtained  by  thera,  as 
they  would  have  by  Jaw,  if  living. 

4.  No  lands,  or  real  estate,  of  any  testator,  or  intestate, 
shall  be  sold,  or  in  any  wise  affected,  by  virtue  of  any  judg- 
laent,  or  execution  against  executoi's  or  administrators. 

5.  All  sales  made  bona  fide  and  lawful  acts  done  by  admin- 
istrators, before  notice  of  a  will,  shall  remain  valid  and  uh- 
impeaciied  by  executors  on  any  will  afterwards  appearing,  or 
by  any  administrator  cum  teslamento  annexo :  Provided,  that 
such  executors  or  administrators,  cum  iestamento  annexo,  as 
the  case  may  be,  shall  have  the  same  remedy  against  the  said 
previous  administrators  for  the  goods,  chattels,  and  credits 
remaining  unadministered,  as  before  this  act. 

6.  No  executor,  or  administrator,  shall  be  chargeable  upon 
any  special  promise  to  answer  damages  or  pay  the  debt  of  the 
testator,  or  intestate,  out  of  his  own  estate  ;  unless  the  agree- 
ment for  that  purpose,  or  some  memorandum,  or  note  thereof, 
be  in  writing,  and  be  signed  by  such  executor,  or  administrator, 
t»r  by  some  otlier  person  by  him  thereto  specially  authorized. 
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Sec.  IV.  Jnd  be  it  enacted  by  the  authority  aforesaid,   That — 

1.  If  any  person  die  intestate,  or  if  the  executors  named  in 
any  testament  renounce  the  execution  ;  or  refuse,  or  neglect, 
for  the  s{)ace  of  forty  days  after  the  death  of  the  testator,  to 
prove  such  testament;  then  administration  of  tlie  goods,  chat- 
tels, and  credits,  of  such  intestate,  or  of  such  testator,  cum  tes- 
tamenio  annexo,  shall  he  committed  and  granted  hy  the  Ordina- 
ry of  tills  state,  hy  the  Orphans'  Couit  of  the  proper  county, 
or  hy  the  Surrogate  of  the  proper  county,  as  the  case  may  he, 
to  the  relatives  of  the  deceased,  if  they,  or  any  of  them,  will 
accept  the  same,  in  the  follosvitig  order  :  First,  to  the  widow  : 
Second,  to  the  children  :  Third,  to  the  father  :  Fourth,  to  th«*. 
brotlier  :  Fifth,  to  the  sister  ;  Sixth,  to  the  grand  children  : 
Seventh,  to  any  other  of  the  next  of  kin,  entitled  to  share  in 
the  distrihutiou  of  the  estate  :  Eighth— But  if  none  of  them 
will  accept  the  same,  then  letters  of  administration  may  he 
granted  to  any  other  proper  person  who  will  accejjt  the  same. 

2.  Where  there  siiall  he  sevei'al  persons  of  the  same  degi-ee 
of  kindred  to  the  intestate,  entilh'd  to  administration,  they 
shall  be  preferred  in  the  following  oi-der  :  First,  males  to  fe- 
males :  Second,  relatives  of  the  whole  blood  :  Third,  unmar- 
ried women  to  such  as  arc  married. 

And  when  there  are  several  persons  equally  entitled  to  ad- 
ministration, the  Ordinary,  Orphans'  Court,  or  the  Surrogate, 
as  the  case  may  be,  may,  in  discretion,  grant  letters  to  one,  or 
more  of  such   persons. 

3.  The  husband,  as  such,  shall  be  solely  entitled  to  admin- 
istration on  the  estate  of  his  deceased  wife  ;  and  shall  be  liable 
for  the  debts  of  hU  wife,  only  to  the  extent  of  the  assets  re- 
ceived by  him  as  administrator. 

If  he  shall  not  take  out  letters  of  administration  on  the  estate 
of  his  deceased  wife,  he  shall  be  presumed  to  have  assets  in  his 
hands  sufficient  to  satisfy  her  debts,  and  he  shall  be  liable 
therefor. 

And  if  he  shall  die,  leaving  any  assets  of  his  wife  unadmin- 
istercd,  they  shall  pass  to  his  executors,  or  administrators,  as 
part  of  his  personal  estate,  but  shall  be  liable  for  her  debts  to 
her  creditors,  in  preference  to  the  creditors  of  the  husband. 

4.  If  it  shall  so  happen  that  letters  of  administration  on  the 
estate  of  a  feme  covert  shall  be  granted  to  any  other  person 
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<ir  refusal,  or  from  any  other  cause  :  such  administrator  shall 
account  for  and  pay  over  to  such  husband,  or  to  his  personal 
i-epresentatives,  the  assets  remaining  in  his  hands,  after  the 
payment  of  debts. 

5.  No  Ictfers  testamentary,  nor  letters  of  adnjinistration, 
shall  be  granted  to  any  person  convicted  of  an  infamous  crime, 
nor  to  any  on^;  incapable  in  the  law  of  making  a  contract  5 
nor  to  an  aliui  ;  nor  to  one  who  is  under  tiie  age  of  twenty- 
one  years  ;  nor  to  any  one  \v!io  bhall  be  adjudged  incompetent 
to  execute  tlie  duties  of  his  ti-ust,  by  reason  of  drunkenness, 
improvidence,  or  waht  of  understanding  ;  nor  shall  any  let- 
ters of  administration  issue  to  any  maj'ried  woman  ;  but  when 
any  married  woman  is  entitled  to  administratijn,  the  same 
may  be  granted,  with  her  assent,  to  her  husband  in  her  right, 
'and  on  her  behalf. 

G.  JNo  Utters  testamentary  shall  be  granted  to  a  married 
woman,  unless  her  husband  cunsent  thereto  in  writing,  and 
iN-uch  consent  be  filed  in  tlic  oilice  wlience  t!ie  letters  shall  issue; 
^tnd  by  giving  such  consent,  the  said  iuisbaiid  bhal!  be  deemed 
re^-ponsible  for  tlie  acts  of  tlie  wife  Jointly  with  her. 

7.  Every  person  named  in  a  wii!,  or  testament,  as  executor, 
and  not  named  as  such  in  tln^  letters  testamentary,  or  in  the 
letters  of  administration  ciiin  testamento  annexo,  shall  be  deem- 
ed to  be  superseded,  Jiud  shall  have  no  power  or  authority 
whatever  as  siicii  executor,  until  he  shall  appear,  and  be  per- 
mitted t(»  qualify  and  receive  letters. 

8.  No  executor  named  in  a  will  or  testament,  shall  before 
letters  testamentary  are  granted  to  him,  have  any  j)ow^er  to 
dispose  of  any  part  of  the  estate  of  the  testator,  except  to  pay 
funeral  charges,  nor  to  interfere  with  such  estate  further  than 
is  necessary  for  its  preservation. 

9.  Limited  administrations  may  be  granted  according  to 
law  in  cases  of  infancy,  absence,  or  suit  pendency,  and  in  oth- 
er proper  cases. 

10.  In  case  of  the  marriage  of  an  executrix,  or  administra- 
trix, the  letters  testamentary,  or  letters  of  administration  as  the 
case  may  be,  shall  be  ipso  facto  suspended,  so  far  only  as  they 
relate  to  such  executrix,  or  administratrix. 
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And  the  said  letters  shall  be  so  far  as  relates  to  the  said  ex- 
ecutrix, or  administratrix  revoked,  and  finally  and  fully  re- 
pealed and  annulled  :  unless  the  husband  of  such  executrix  or 
administratrix,  hhall  within  four  ealernlar  months  from  the  day 
of  his  aforesaid  marriage,  give  such  security  or  additional  se- 
curity, as  the  Ordinary,  Orphans'  Court,  or  the  Surrogate,  as 
the  case  may  be,  shall  order  and  direct,  for  the  full  and  faithful 
ndministration,  according  to  law,  of  all  the  assets  of  the  testa- 
tor, or  intestate,  which  sliall  come,  or  which  shall  have  come, 
to  his  hands,  or  possession,  or  which  shall  have  come  to  th« 
hands,  or  possession  of  his  wife. 

But  such  hnsband  shall  ncverthehss,  continue  to  he  and  re- 
main liable  for  any  frand,  embezzlement,  waste,  mismanage- 
ment, or  other  mal-admiuistration  of  the  same  estate  by  his 
aforesaid  wife. 

11.  The  Ordinary,  Orphans'  Court,  or  Surrogate,  as  the 
case  may  be,  shall  determine  the  nature,  effect,  and  extent  of 
the  said  security  so  required  to  be  taktin  from  the  said  hus- 
band ;  and  whether  the  same  shall  be  by  bond,  recognizance,  or 
otherwise. — And  the  said  security  so  to  be  taken,  shall  be 
pleadable  and  available  in  all  Courts  of  this  State. 

Si:c.  V.  Jiidbd  it  cnacl I'd  by  the  aulhorily  aforesaid,  That — 
1.  The  Ordinary  of  this  State,  the  Orphans'  Courts  of  the 
proper  Counties,  and  the  Sui-i'ogates  of  the  respective  Counties 
of  this  State,  may.  and  shall  upon  their  respective  granting  and 
committing  of  administration  of  the  goods,  chattels  and  cred- 
its of  jjcrsons  dying  intestate,  take  of  the  respective  person  or 
])ersons  to  whom  such  administration  shall  be  committed,  ex- 
cept where  administration  shall  becommiitcd  to  a  husband,  of 
the  goods,  chattels  and  ci-edits  of  his  deceased  wife,  sufficient 
bonds,  with  two  or  more  able  sureties,  to  be  jointly  and  sever- 
ally bound  to  this  state,  in  such  sum  as  the  Ordinary,  the  Or- 
phans' Court,  or  the  Surrogate,  as  the  case  may  be.  shall 
think  reasonable,  not  being  less  than  twice  the  value  of  all  the 
personal  estate  of  which  the  deceased  died  possessed,  or  enti- 
tled unto,  with  condition  to  the  effect  following: 

*'  The  Condition  of  this  obligation  is  such,  that  if  the  above 
bounden  A.  B.  administrator  of  all  and  singular,  the  goods, 
chattels  and  credits  of  C.  D.  deceased,  do  make,  or  cause  to 
be  made,  a  true  and  perfect  inventory  of  all  and  singular  tho 
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goods,  cliiittels  hikI  credits  of  the  said  drc»'a'<cd,  which  liavoj 
or  shall  conic  to  the  hands,  possession  or  knowledge  of  tlic  saUl 
A.  B.  or  into  the  hands,  or  jiossossion  of  any  other  person  op 
persons,  for  the  said  A.  B.  and  the  same  so  made  do  exhibit, 
op  cause  to  be  exhibited,  into  the  iTs;istry  of  the  I'lerogativt' 
Court,  in  the  Secretary's  office  of  (his  State,  or  to  tiie  Or- 
phans' C(»urt  til'  the  jnopcr  County,  or  to  the  Surrogate,  as  the 
case  may  require,  at,  or  before  the  expiration  of  bix  calendar 
months,  from  the  date  of  the  above  written  obligation  ;  and  the 
same  goods,  chattels  and  credits,  and  all  other  goods,  chattels 
and  credits  of  tin;  said  deceased,  at  the  time  of  death,  which 
at  any  time  after  shall  come  to  the  hands,  or  jiosse>sion  of  the 
*aid  A.  B.  or  into  the  hands  f»r  po-isession  of  any  other  pei-son 
or  persons,  for  the  said  A.  D.  do  wt-ll  and  truly  administer  ac- 
cording to  law  ;  and  further  do  make,  or  cause  to  be  made,  a 
just  and  true  account  of  administration,  within  twelve  cal- 
endar months,  from  the  date  of  tlie  above  written  obligation  : 
and  all  the  rest  and  residue  of  the  said  g(»ods,  chattels  and 
credits,  which  shall  be  found  remaining  upon  the  account  of 
the  said  administration,  the  same  being  first  examined  and  al- 
lowed by  the  Prerogative  Court,  or  other  competent  authoiity, 
shall  pay  and  deliver  unto  such  ])erson  or  persons,  respective- 
ly, as  is,  are,  or  shall  by  law,  be  entitled  to  receive  the  same. 
And  if  it  .shalljheieafter  aj)pear,  tiiat  ajiy  last  will  and  testa- 
ment was  made  by  the  deceased,  and  the  executor,  or  execu- 
tors therein  named,  or  any  other  person  or  |)ersons,  do  exhibit 
the  same  into  the  said  Prerogative  Court,  Orphans'  Court,  or 
Surrogate,  as  the  case  may  be,  making  request  to  have  it  al- 
lowed and  aj)pro\ed  :  if  the  said  A.  B.  being  thereunto  re- 
quired, do  render  and  deliver  the  said  letters  of  administra- 
ti«M,  (approbation  of  such  te.-tament  being  first  had  and  made) 
to  the  said  com  t  ;  then  the  above  obligation  to  be  void,  and 
of  nowe  effect,  or  else,  to  remain  in  full  force  and  virtue." 

2.  The  like  bonds  with  conditions  suited  to  the  nature  of  the 
respective  cases  shall  be  given  by  administrators  durante  mino- 
ri  atute.  durante  absinliu,  pcudente  lite,  aim  testamenio  annexo, 
or  by  whatever  name  or  description  they  may  be  known  or  dis- 
tinguished. 

/>.  All  admini>>tration  bonds  given  in  pursuance  of  thi**  act, 
or  in  pursuance  uf  any  other  aet  uf  the  Legislature,  sbaU  be 
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good  to  all  intents  and  purposes,  and  pleadable  in  any  crwrt 
of  justice. 

And  in  case  any  such  bonds  shall  become  forfeited,  it  shall 
and  may  be  law  ful,  at  tlie  request  and  on  the  petition  of  any 
*)arty  aggrieved,  t)  prosecute  the  same  bond  in  the  Vreroga- 
•'ive  Court,  the  Orphans'  Court,  or  in  any  other  court  of  record. 

And  the  moneys  received'  on  such  bond,  shall  be  applied 
towards  making  good  the  damages  sustained  by  the  not  per- 
furmiMg  the  conditions  of  the  said  bond  in  such  manu'^p  as  the' 
Ordinary  in  the  Prerogative  Court  shall  by  sentence  and  dc- 
nee  direct. 

Sec.  VI.  And  be  it  enacted  by  thr.  axdhorilij  aforesaid,  That — 

1.  Wliensoever  and  so  often  as  any  testament,  last  will, 
or  codicil,  shall  be  adniitted  to  proof  before  the  Ordinary,  the 
Orj)hans'  Court,  or  the  Sun-ogate  of  any  county,  as  the  case 
may  be,  the  dej)osition^-,  examinations,  and  evidence  of  the 
^vitnesses  who  shall  have  been  examined  thereto,  as  well  in  eS'» 
taUlishment  of  the  said  will,  as    in    derogation  and    impeach*- 

ncnt  thereof,  shall  be  carefully  wiilten  down  and  endorsed  on 
t!ve  back  of  the  said  will,    or  annexed  thereto,  and    recorded. 

2.  The  Ordinary,  Orphans*  Court,  or  Surrogate,  as  the  case 
may  be,  when  the  will  is  sufficiently  proved  to  their  satisfac- 
tion, shall  cause  jjrobate  of  the  same  will,  testament,  or  codicil?^ 
to  be  made  in  the  nature  of  a  record..  And  tlie  same  probate 
shall  be  signed  by  the  proper  otGeer,  dated  and  filed. 

5.  The  prebate  o^f  all  last  wills,  testaments  and  codiciU, 
shall  be  recorded  in  the  office  of  the  Register  of  the  Preroga- 
tive Court,  if  they  shall  have  been  proved  before  the  Oidinary. 

4.  All  letters  testamentary,  issued  by  the  Ordinary,  shall 
be  recorded  by  the  Regi-,ter  of  the  Prerogative  Court. 

5.  All  letters  of  administration  issued  by  the  Ordinary,  shall 
be  rect)rded  by  the  Reg.istep  of  the  Prerogative  Court. 

6.  The  probate  off  all  last  wills>  testaments,  and  codicils, 
proved  either  befot**  the  &nrr»gatev  or  in  the  Orphans*  Courts, 
shall  be  recorded  by  the  Surrogat«. 

7.  All  letters  testaraeHtary,  issued  and  grantetiby  th'^  Sur- 
rogate, or  the  0rj>ljan8*  Court,  »ball  be  itcccwd^d  by  the  Surro- 
gate. 

8.  All  letters  of  adiuimstvaittoa,,  hnikcd  and  grantod^  bf  tk» 
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Surrogate,  or  the  Oq>!iaM.s'  Coiut,   shall   be   recorded  by  the 

Surrogatf. 

9.   Kxemplificatioti  of  i)i-,»!)atcs,  of  Icttvrs  testaneiitary,  aiid 

"I*  admiiiistraliori,   shall  be  received    in   evidence  in  all  courts 

of  justice  id  this  stale. 

Sec.  VII.   Jndbeit  enacledb'j  the  (UiUiorily  aforesaid,  That— 
1.   The  executor  aud  adiuinisti-ator  of  any  testator  or  intes- 
tate, with  the  aid,  and    in  Uie  presence  (.f  al    least  two  reputa- 
bUi  disinterested    freeholders,    as   appraisers,    shall   iiiakr,  or 
cause  to  he  made,  a  true  and  |)erfect  inventory  of  all  the  goods, 
chattels,  and  credits,  as  well  moveable,  as  not  movenhle,  which 
were  of  the  said  testator,  oi-  inte.^tate  :  and  the  same  inventory, 
s>hull  by  the  said  executor,  or   administrator,    he  presented  Xu 
the  Ordinary,  the  Oi-p!ians*  Court,  or  Surrogate,  hi^fore  whom 
the  testament,  last  will,  or  codicil,  shall  have  been  proved  ;  or 
from  whence  the  administration  was  committed,  upon  the  oatii 
or  ailirmatiiMi  of  such  execiitoi-.  (»r  administrator,  that  tlic  same 
inventory  is  just  atid  true  ;  and,  also,  upon  tiie  oath,  or  ailirm- 
ation  of  the  said  IVeehtdder-,  or  appraisei-s.  or  one  of  them,  in 
whose  presence  the  said  inventory  was  made,  and  by  whonj  the 
said  goods,  chattels,  and  credits  were  appraised,  that  the  same 
wei-e  aj)pr-aised  according  t(t  their  just  valuen,  after  tiiebcstof 
his,  and  their,  as  the  case  may  be,  jndgujent  and  understand- 
ing.    And  in  case  but  one  ajipraiser  shallj|  be  sworn  or  alarmed, 
then  it  shall  be  added,  that  tlie  other  appraiser,   or  aj)praiscrs, 
was  or  were  present  and  consented    in    all  things  to  the  doinf 
tiiereof. 

2.  All  |)ersonaI  pi-operty  uliatsocvcr,  incluijcd  in  the  inven- 
tory and  appraisement,    shali  be  deemed  assets  in  the  hands  of 
the  executor  and  admioistrator,    and  shall  be  accounted  for  as 
such  ;  unless  the  court  before  whom  the  account  shall  be  taken, 
shall  see  just  cause  to  decree  to  tlie  contrary. 

3.  The  aforesaid  inventory  shall  extend  to,  and  inchnle  :— 
First,  leases  for  years  ;  lands  he!<!  by  the  deceased,  fi-om  year 
to  year,  and  estates  held  by  him  for  the  Jife  of  another,  which 
shall  not  have  been  devised  by  hiui  according  to  law  :  Second, 
the  interest  which  may  i-emain  in  the  deceased,  at  the  time  oP 
his  death,  in  a  term  of  years,  a'ter  the  expiration  of  any  estate 
for  years  therein  granted  by  him  or  any  other  person  :  Third, 
lands  devised  to  an  executor,  fur  a  term  of  years,  for  the  pay- 
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inent  of  debts  :  Fourtli,  things  annexwr  to  the  freeliolili  or' tfP' 
any  building,  wiiicli  may  be  severed witlinut  prejudice  :  Fiftli» 
tilings  so  annexed  for  the  purpose  of  trade,  or  manufacture, 
and  not  so  fixed  in  the  wall  of  a?  house,  as  to  be  essential  to  its 
supjiort  :  Sixtii,  the  crops  growing  in  the  land  of  the  deceased, 
at  the  time  c>f  his  death  :  Sevetith,  every  kind  of  produce,  rais- 
ed annually  by  labor,  excepting  grass  growing,  and  fruit 
not  gathered  :  Eighth,  rent  reserved  to  the  deceased,  which 
had  accrued  at  the  time  of  his  death  :  Ninth,  debts  secured  by 
mortgages,  bonds,  notes,  or  bills  :  accounts,  money,  and  bank 
bills,  or  othei-  circulating  medium  ;  things  in  action,  and  stock 
in  any  company,  whcthei'  incorporated  or  not  :  Tenth,  goods. 
wares,  and  merchandise,  utensils,  furnitui'e,  cattle,  provisions, 
and  every  otiier  species  of  jjersonal  property  and  effects — save' 
only  and  except,  such  chattels,  real  and  persfjual,  as  at  the 
course  of  the  common  law,  would  descend  to  the  \n:'u'  rali97iesolii 

4.  If  any  executor,  or  administi-ator,  shall  refuse,  or  neglect, 
to  return  such  inventory  as  aforesaid,  wiiliin  six  calendar 
months,  from  the  time  he  shall  receive,  or  have  notice  of  the 
letters  testamentary,  or  of  a<lministration  tfv  him  issued  ;  sucli> 
executor,  or  administi-ator,  shall  be  subject  to  attachment,  im- 
prisonment, atid  distiess  infinite,  until  he  shall  return  such 
ioventory. 

5.  If  any  executor,  or  administrator,  being  subject  to  at- 
tacliment,  imprisoiimetit,  or  distress,  for  the  cause  aforesaid  ;- 
or  if  any  executor,  or  administrator,  being  attached,  )mprison- 
ed,  or  distrained,  for  the  cause  aforesaid,  shall  refuse,  or  neg- 
lect to  retui-n  such  inventory,  as  aforesaid,  for  the  further 
space  of  thirty  days,  it  shall  be  in  the  discretion  of  the  Ordi- 
nary, the  Oi-phans'  Couit,  or  the  Suriogate,  before  whom  the 
matter  shall  be,  by  decree,  and  supersedeas  thereon,  either  in^ 
term  tim«,  or  in  vacation,  to  levoke,  and  entirely  annul,  the 
letters  of  such  executor,  or  administrator,  so  refusing,  or  neg- 
lecting, as  aforesaid. 

6.  If  the  letters  testamentary,  or  letters  of  administration, 
shall  be  revokedr  as  to  all  the  executors,  or  administrators 
named  in  the  said  letters  ;  then,  new  letters  of  admifiistration, 
shall  forthwith  issue,  in  term  time,  or  in  vacation,  to  the  per-- 
sons  thereto  entitled,  (other  than  such  executor,  or  administra- 
toi'  so  revoked,  as  aforesaid)  by  the  order  and    decree  of  the 
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Ordinary,  Orphans'  Courf,  or  Surrogate,  before  whom  the  mat- 
ter may  then  be. 

And  if  the  said  matter,  or  matters,  or  any  of  them,  referred 
to  in  this  act,  or  the  prerrdin.s;  number  of  this  section,  shall  be 
in  the  Orphans'  Court  of  any  county  ;  it  shall,  and  may  be 
lawful  lor  the  Justice  of  the  Supreme  Court,  wlio  shall  have 
held  the  last  antecedent  teriii  of  tUc  Or|)hans'  Court  of  the 
said  county  ;  or  for  some  other  justice  of  the  Supreme  Court, 
either  within  the  haid  county,  or  without  the  same,  to  en.juire 
into  the  matter,  or  matters  aforesaid,  and  cause  right  to  be 
done,  according  to  the  directions  of  this  act. 

7.  If  letters  of  administration,  de  bonis  naii,  shall  be  issued,  as 
arc  provided  for  in  this  act,  they  shall  supersede  all  former  let- 
ters, ajid  shall  deprive  the  former  executor,  or  administrator* 
of  all  power,  authority,  and  control,  ovei-  tjie  i)eisonal  estate 
of  the  deceased  ;  and  .-hall  entitle  the  administrator,  de  honh 
HO;uU)  take,  demand,  and  receive,  ail  tlie  goods  and  eliects  of 
the  deceased,  wheresoever  the  same  may  be  found. 

8.  Whensoever  and  so  often  as,  the  letters  to  any  executor, 
or  administrator,  shall  be  revoked,  rej)ealed,  m-  annulled,  or 
the  authority  of  such  executor,  or  administrator,  shall  fronj 
any  cause- cease,  or  be  determined  :  he  may  be  cited  to  account, 
at  the  instance  of  the  co-executor,  or  co-ex«>cutor'^,  co-admin- 
istrator, or  co-administrators,  administrators  de  bonis  non,  oi- 
other  proper  person  ;  and  such  account  may  be  enforced  bv 
attachment,  imprisonment,  and  distress   infinite. 

*J.  In  all  cases  of  revocations  of  letters  testamentary,  or  let- 
ters of  administration,  by  the  sentence,  order,  or  decree  of  any 
court,  or  other  competent  juiisdiction,  the  bond,  recognizance, 
or  other  security  given  by  such  former  executor  or  administra- 
tor,  may,  by  permission  of  the  Ordinary,  bo  prosecuted,  and  a 
recovery  had  thereon,  to  the  full  extent  of  any  injury  sustained 
by  the  estate  of  the  deceased,  by  the  acts,  or  omissions,  of  such 
executor,  or  administratt)r,  and  to  the  full  value  of  all  the  pro- 
perty of  the  deceased,  received  and  not  duly  administered,  by 
»uch  executor,  or  administrator  :  Provided,  that  the  said  re- 
covery shall  in  no  case  exceed  the  penalty  mentioned  in  the 
said  bond,  »r  the  amount  expressed  and  set  forth  in  the  said 
recognizance,  or  other  security. 

10.  The  moneys  to  be  collected  on  such  prosecution,  after 
deducting  the  necessary  expenses  »f  such  collection,  shall  an-.f 
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may,  on  the  petition  of  the  administrator,  de  bonis  non,  he  paid 
to  him,  and  shnll  be  deemed  to  be  assets  in  his  haiidf. 

11.  Any  one  or  more  of  the  executorn,  or  administrators, 
named  in  any  letter;*,  may  o)i  tlie  neglect  of  the  otliers,  retuirv 
an  inventory,  aad  thereupon  shall  have  the  whole  administra- 
tion ;  unless  tiie  Ordinary,  the  Orphans'  Court,  or  Surrogate, 
before  whom  the  matter  shall  then  he,  shall  for  just  cause,  and 
mi  reasonable  terms,  restore  the  delinquent  executor  or  adn»in- 
istrator. 

12.  Whenevei"  personal  jjropeity,  «)r  assets  of  any  kind,  not 
mejuioncd  in  any  inventory,  that  shall  liave  been  made,  shall 
c</mc  to  the  possession,  or  knowledge  of  any  executor,  or  ad- 
ministrator, he  shall  cause  the  same  to  be  appraised  in  manner 
aforesaid  j  a)ul  an  inventory  theieof  to  be  returned,  witJiin  two 
nionlhs  after  the  discovery  thereof.  And  such  inventory,  and 
return,  niay  be  eiifoiccd  in  the  same  manner  as  the  iirst  inven- 
tory. 

13.  In  a!}  cases  where  admitdstration  shall  be  granted  with 
the  will  or  testament  annexed,  t!ie  will  of  the  deceased,  in 
such  will  or  testament  expressed,  shall  be  observed  and  per- 
fi)rmeil  ;  and  the  administrators  with  such  will  annexed,  siia!^ 
have  all  the  rights  and  powers,  and  be  subject  to  the  sanu; 
duties,  as  if  they  had  been  named  executoi-s  in  such  will. 

14.  The  appointment  of  any  person  to  be  an  executor,  sliall 
in  no  case  be  deemed  a  release,  or  extinguishment,  of  any  debt 
or  demand,  which  the  testator  may  have  had  against  him  ;  but 
such  debt  or  demand,  shall  be  included  in  the  inventory,  atuJ' 
shall  be  subject  to  distribution  like  other  personal  estate. 

15..  The  discharge  or  becjuest  in  a  will,  of  any  debt  oi*  de- 
mand of  the  testator,  against  any  executor  named  in  his  will, 
or  against  any  other  person,  shall  not  be  valid,  as  against  the 
creditors  of  the  deceased  ;  but  shall  be  construed  only  as  a 
specific  becjuest  of  such  debt  or  demand  :  And  the  amount 
thereof  shall  be  included  in  the  inventory  of  the  credits  and 
fifects  of  the  deceased,  and  shall,  if  necessary,  be  applied  in 
the  payment  of  his  debts  :  and  if  not  necessary  for  that  pur- 
])ose,  shall  be  paid  in  the  same  manner  aid  proportion  as  other 
specific  legacies. 

16.  Legacies,  if  no  time  be  limited  for  the  payment  thereof, 
shall,  in  all  cases,  be  deemed  due  and  payable,  at  the  expira- 
tion of  one  year  from  the  death  of  the  testator. 
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Sec.  YIII.  J^nd  b':  it  enacled  by  Ihe  nuthoriiif  aforesaid,  I'hat— , 

1.  All  jjowers,  directions  and  autliorfties  nlating  to  real 
vstate,  contained  in  any  last  will,  and  not  given  to  any  ])pr.soM, 
by  name  or  description,  shall  be  deemed  to  liave  been  given  to 
the  executors  thereof. 

2.  The  executors  of  the  last  will  of  any  decedent,  to  whom 
is  given  thereby  a  naked  authority  only,  to  sell  any  real  es- 
tate, s!i<  II  take  and  hold  the  same  interest  therein  ;  and  have  the 
r^ame  powers  and  authuiities  over  such  estate,  for  all  j)urpo- 
Ses  of  sale  and  conveyance  ;  and  also,  of  remedy  by  entry,  by 
nction,  or  other\Aise,  as  if  the  same  had  been  devised  to  them 
to  be  s(dd  :  saving  always,  to  every  testator,  his  rid;ht  to  di- 
rect otiierwise. 

3.  Tiie  sur\ Ivors,  and  survivoj-,  of  seveial  executors  of  any 
last  will,  containing  a  devise  of  real  estate,  to  such  executors, 
for  the  pui'pose  of  sale,  or  otherwise,  or  a  power,  or  naUed 
authority  only,  t)  them,  to  sell  the  same,  as  aforesaid  ;  also 
the  acting  executor,  or  executors  of  any  such  will,  where 
one  or  nmre  of  them  resign,  refuse,  or  renounce  the  trust,  or 
are  discharged,  or  dismissed  theiefrom,  oiare,  or  shall  be  su- 
jierseded,  shall  have  the  same  interest  in,  and  power  over  such 
estate,  for  all  the  purposes  of  sale,  conveyance,  and  remedy 
as  aforesaid,  as  all  the  executors  might  have,  or  exercise,  for 
the  like  purposes. 

Administrators  cum  ksiamento  annexo,  and  the  survivors 
and  survivor  (.f  them,  shall  in  like  cases,  have  the  same  inter- 
est in  and  power  over  such  estate,  for  all  the  purposes  of  sale, 
conveyance  and  remedy  a:^  aforesaid. 

Sec.   IX.   Jnd  be  it.  enacted  by  the  authority  aforesaid.  Thai — 

1.  Executois  and  administrators  who  shall  receive  tlieir 
letters  from  the  Ordinary,  shall  settle  their  accounts  in  the 
Prerogative  Court. 

2.  Executo) s  and  administrators  wln»  shall  receive  their  let- 
ters from  the  Surrogate,  or  the  Orphans*  Court,  shall  settle 
their  accounts  in  the  Surrogate's  Court,  or  in  the  Orphans* 
Court,  as  they  shall  severally  be  required. 

3.  Propi-r  allowances  shall  be  made  to  executors  and  ad- 
fuiittstrators,  for  property  of  the  (leceased,  which  may  have 
perished,  or  been  lost,  without  the  fault,  or  neglect  of  such  eX- 
erqtors  ur  admini^tratorii. 
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4.  No  profit  to  any  cxocutop,  or  administrator,  shall  be  mailve 
by  tho  increase  ;  uuv  shall  any  loss  be  8U3tain<Ml  by  the  (le^ 
crcaso  of  any  part  of  the  estate,  without  the  fault  of  such  exe- 
cutor, oi'  administrator  :  but  every  executor  and  adiniiiistrit- 
tor,  sliall  return  an  account  for  such  incicase,  and  may  be  al- 
lowed for  surh  decrease,  on  ihe  setilement  of  his  accounts. 

5.  Commissions  to  be  allowed  to  executors  and  administra- 
tors on  ihc  final  settlement  of  their  accounts,  shall  not  exceed 
Mic  following  lates,  over  and  above  their  actual  expenses,  rea- 
sonably and  necessarily  incurred  :  First,  for  receiving  and 
pacing  ojit  all  sums  of  money,  tiot  exceeding  one  thou-and 
dollars,  at  the  rate  of  five  percent:  Second,  for  receiving  and 
pa>ingout  any  sums,  exceeding  one  th(»u-iand  dollars,  and  not 
exceeding  five  thousand  didlars,  at  (he  :ate  of  two  and  a  half 
fXM- cent :  Third,  fur  i-eceiving  and  paying  out  all  sums,  ex- 
reeding  five  thousand  dollars,  at  the  ratio  of  one  per  cent. 

Sec.  X.  Jiid  be  it  enacted  bif  the  antfioritij  aforesaid.  That — 
1.  Any  execulor,  or  administratoi-,  after  the  expiration  of 
eighteen  calendar  month;!,  from  the  time  of  granting  letters 
testamentary,  or?  of  administration  of  (he  same  estate,  may 
render-  a  final  account  into  the  proj)er  ofKce.  and  by  j)etition 
])ray  that  the  same  may  be  examined,  proved,  allowed  and 
passed,  according  to  law. 

g.  And  thereupon  it  shall  be  the  duty  of  the  Ordinary,  Or- 
phans' Court  or  Surrogate,  as  (he  case  may  l)e,  to  lake  order 
in  (he  jnemises,  according  to  right  and  justice,  and  make  final 
decree  theit i  i. 

Sec.  XI.  And  be  it  enacted  bij  the  unlliorUy  aforesaid,  T\\a.i — 
1.  To  enable  the  executor  or  executors,  administrator  or 
administrators,  to  examine  into  the  condition  of  the  estate  and 
ascertain  (he  amount  and  value  thereof,  and  the  debts  to  be 
paid  out  of  the  same,  no  a<'(ioti  at  law,  or  in  equity,  shall  be 
l)rought  against  any  executor,  or  administrator,  until  affr  the 
ex|)iration  of  six  months,  from  the  time  of  the  death  of  the 
testator,  <»r  intestate,  unless  it  be  on  the  sugget^tioii  of  fraud, 
or  lor  the  physician's  bill  during  the  last  sjlekness,  funeral 
•  barges  and  exj»enses,  and  any  judgment,  or  judgments  enter- 
e;d  of  record  against  such  decedent  in  his  life  time  and  nn-iatis- 
lied. 
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L^[E[Mz^[^[}C^  ^-pm^  T!H][E  AOT 
Concerning-  Execniors  and  Aflniinistratori!« 

Section  1.  Tlie  general  object  of  this  section,  it  will  he 
perceived,  is  to  place  executors  and  administiatoi-s  so  far  forth 
as  respects  their  rights  of  sustaining  actions,  and  of  being  lia- 
ble to  them,  on  the  same  footing. 

1,  2,  3,  and  4,  asceitain  and  acknowledge  these  rights  and 
liabilities,  more  specifically  and  distinctly  than  they  are  set 
forth  in  sections  1,  2,  and  8,  of  the  statute  2  Marcli,  1795. 
and  also  with  regai-d  to  actions  of  account. 

5.  At  common  law,  no  executor  was  answerable  fop  a  devas- 
tavit by  his  testator  — The  statutes  30,  Car.  2.  c.  7,  and  4,  and 
5j  W.  and  M.  c.  24,  created  a  liability.  Tlie  third  section  of 
our  statute  before  mentioned,  incorporated  within  our  law  this 
excellent  and  remedial  principle,  and  it  is  here  preserved. 

6,  and  7,  are  taken  from  section  4,  of  the  existing  law, 
sligluly  varied    for  a  reason  very  apparent. 

8,  and  9,  ajjpeai*  to  introduce  a  new  principle  into  the  law  of 
executors  and  administrators  :  But  it  is  rather  the  appearance 
than  the  i-eality.  Jclio  personalis  montiir  cum  persona  is  a  max- 
im of  the  couunon  law — Ifs  truth  is  general,  but  not  universal. 
Every  day's  history  exliibits  to  us  cases,  wliere  if  the  maxim 
were  received,  and  strictly  applied,  it  would  work  g»'eat  in- 
justice :  and  therefore  with  regard  to  many  cases  it  exists  only 
in  name. 

B'or  injuries  to  real  ])i'operty  no  action  in  form  ex  delicto, 
can  be  supported  against  the  personal  representatives  of  a 
wrong-doer;  and  as  a  general  remark,  u])on  the  death  of  the 
wrong-doer,  the  remedy  for  wi-ongs  ex  delicto,  and  unconnect- 
ed with  contract,  determines.  And  theiefore,  in  a  variety  of 
cases,  the  law  lias  been  at  pains,  to  imagine  and  support  a  fic- 
titious contract^  in  order  that  right  may  be  dyne.  Thus  if  trees 
be  cut  down  and  taken  away,  an  imaginary  sale  may  be  re- 
sorted to  :  and  if  they  shall  have  been  sold  by  the  wrong-doer,  an 
assumpsit  for  money  had  and  received,  will  be  supported,  by 
a  reliance  on  other  fictions. 

The  remedy  is  however  very  imperfect,  often  fails,  and  is 
by  no  means  commensurate  with  the  extent  of  the  real  com- 
plaint. 
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The  aid  of  erjuity  has  often  been  invoked,  in  peculiar  cases. 
The  expense  has  become  frightful,  and  the  sufferer  has  at  last 
been  obliged  to  submit,  from  the  conviction  that  the  remedjf  is 
worse  than  the  disease. 

It  is  difficult  to  conceive  of  any  reason  in  the  nature  of  things 
V  hy  injuries  to  real  property,  in  the  char.iCter  of  torts,  rsIiouUI 
not  be  redressed  in  their  very  names,  and  according  to  tljc 
very  truth  of  the  matter. 

The  states  of  Ne\; -York  and  Penns}lvania,  have  adopted 
the  princijile  here  recommended  in  exieuso. 

10.  Is  in  conformity  with  the  9th  section  of  our  statute, 
omitting  the  preamble,  which  is  esteemed  entiiely  unneces-ary. 

Sec.  II.    1.   Is  A  transcript  of  the  6th  section  of  our  statute. 

2,  3,  and  4,  are  intended  to  pievcnt  the  abatement  of  suits, 
by  or  against  executors  and  administratoi-s,  by  the  death  of 
any,  or  all,  of  the  plaintiffs,  or  defendants,  in  the  cases  there 
njentioned. 

The  piopriety  of  these  provisions,  is,  I  believe,  admitted  on 
all  hands  ;  and  this  seems  to  be  the  most  suitable  place  for 
thi'ir  insertion. 

5.  The  reason  of  this  is  obvious. 

Sec.  hi.  1,  2  and  3  are  conformable  to  theexis'iiig  Statute^ 
und  the  course  of  practice  and  adjudications  lliereim. 

4.  Is  nearly  a  transcript  of  the  18th  Section  of  the  act  ma- 
king lands  liable  to  be  sold  for  the  payment  of  debts,  R  L. 
434.  It  is  respectfully  suggested,  that  this  is  the  more  conve- 
nient and  proper  place  for  it. 

5.  Is  copied  from  the  5th  Section  of  the  Jet  for  the  more 
speedy  recovery  of  Legacies,  kc.  passed  11th  March,  1774,  and 
is  I  think,  one  of  the  very  few  provisions  of  that  act,  which 
ousht  to  be  retained  in  the  Statute  Book. 

6.  Is  extracted  from  the  14th  Section  of  the  Statute  of 
Fiauds,  and  is  sitpposed  to  belong  more  appropi-iately  to  the 
subjects  treated  of  in  this  Bill. 

Sec.  IV.  1.  and  2.  The  order  in  which  the  relatives  of  a 
decedent,  are,  in  general,  entitled  to  administration,  as  here  set 
down,  is  rather  the  result  of  judicial  decision,  than  from  any 
positive  enactment.  Inasmuch,  however,  as  a  discretion  is  giv- 
en to  the  Ordinary,  Orphans'  Courts,    and  Surrogates,  to  sus- 
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ppiid,  attd  finally  to  reject  such  as  are  incompetent ;  and  as  it 
is  further  incumbent  on  these  tiibunals,  absolutely  to  exclude 
certain  other  of  tlie  relatives  ;  it  seems  j)ro|)er  for  the  juirpose 
of  avoiding  unneccbsary  controversies,  and  for  the  removal  of 
doubts,  to  prescribe  some  order  by  public  statute. 

S.  That  the  liusband  as  such,  if  not  olhenvise  disqualified, 
^should  be  solely  entitled  to  administration  upon  the  efiVcts  of 
his  dtxeased  wife,  is,  I  believe,  universally  conceded  ;  and  has 
always  been  the  law  in  New-Jersey.  The/nvsMJ/ip/iore  set  forth 
in  this   Jiumber  is  all  that  is  ticw. 

By  the  mai-riage,  the  persona!  property  of  the  wife,  in  pos- 
sessioHf  becomes  actually  the  husband's  ;  but  with  regard  tj 
her  personal  |»ropcrty  in  action,  such  as  bonds,  notes,  conti*acts, 
and  her  right  to  recover  damages  for  injuries,  &c.  his  right  is 
not  so  extensive.  True,  he  may  dispose  of  i»er  choses  in  action, 
at  his  pleasure  ;  he  may  sue  and  collect  them  in  his  own  name, 
together  with  tl»e  name  of  his  wife  ;  and  wlicn  collected,  the 
avails  ai-e  absolutely  his — But  if  he  do  not  dispose  of  them  du- 
ring coverture,  he  cannot  disj)ose  of  them  at  all  :  and  if  he  die, 
not  having  disposed  of  them,  they  will  go  to  the  wife,  if  she  be 
living  ;  and  if  she  be  dead,  then  to  her  personal  rep^esentativts. 
Ilenct!  it  beconu'8  neces'^ary  for  him  to  take  out  letters  of  atl- 
ininistrntion. 

By  the  marriage  the  husband  also  becomes  li-^ble  to  pay  the 
<lebts  of  tiic  wile  :  Provided,  these  debts  be  coUcded  during  the 
coverture:  For  when  the  coverture  is  at  an  end,  his  liability 
in  this  respect  is  likewise  at  an  end. 

It  is  wholly  immaterial,  whether  he  acquired  property,  or 
not,  by  the  marriage.  Mis  liability  does  not  depend  in  the 
smallest  degree,  upon  his  having  received  property  with  his 
wife.  If  he  have  received  a  large  estate  with  her,  he  is  an- 
swerable for  no  debt,which  is  notcwllected  during  coverture.  On 
the  other  hand,  if  he  have  received  no  property  with  her,  he  is 
liable  for  all  her  debts,  sued  for,  and  collected  dui-ing  coverture. 

If  the  wife  have  not  at  the  time  of  her  death  any  choses  in 
action,  or  real  estate,  her  creditor  has  lost  his  debt. 

It  follows  therefore,  that  the  husband  is  liable  for  her  debts, 
after  her  death,  only  as  her  administrator.  If  there  be  prop- 
erty and  debts  of  the  wife,  he  ought  to  be  made  responsible  far 
8 
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what  he  receives;  anil  if  li«  will  not  take  nut  letters  uf  admin- 
istration, to  protect  himself,    iic  ought  to  he  presumed    to  have 
.Rssets. 

Whether  the  assets  of  tiie  wife  in  t!ie  hands  of  the  husharnrs 
executor  are,  or  are  not,  liahlc  for  the  hiishand's  debts  is  iineslh^ 
VL'Xala  Co.  Lit.  35  1  in  uotis.     This  sorely  ought  to  he  seltled. 

4.  Requires  no  comment. 

5.  It  is  a  harsli  rule  of  the  coinmoti  law,  whirh  declares  that 
the  Ordinary,  cannot  refuse  letters  te-tamcntary  to  an  execu- 
tor, hecause  iie  is  incapax,  nor  compel  liim  to  s^ivc  security  : 
hut  such  is  the  rule,  l  Show.  293,  1  S:k!k.  298.  Ti  Mod.  9,  1 
Ld.  Raym.  301.  !t  is  presumed  that  t!ic  Lt'gish\ture  will  coi-- 
rect  this  intolerahle  evil. 

6.  7,  8.  9,  10,  and  tl,  Require  no  comments — Their  expedi- 
ency and  theii- justice  must  he  apparent. 

Skction  V.  The  whole  of  tliis  sectirstj  is  taken  from  the 
existing  law,  and  such  slight  alterations  are  made  as  the  na- 
ture of  the  [)!oposcd  system  re<}uires. 

Section  VI.     The  probate  of   a  will  is  in  the    nature  of   a 
judicial    act.     It  is  t!ie  judgment  of  law,    that    tiie  ins;(rument 
o[fei'e<l  for  proof,  is  the  la^^t  will  of  the  deceased  ;  and  tlierefore 
must,  in  the  nature  of  tilings,  be  a  conciu'^itn  flowing  out  of  au' 
tecedcnt    premises.     There  must  be  something  then  to  sup[)ort 
the  sentence  or  decree.      It  cauiiot   bo  independent.      It  cajinot 
be  arbitrary.      At    law  t!ie   judg;n;nt  is  not    considerdiuni    cat, 
but  idea  CQiisideralum  est.     I'iiere  has  been  great  confusifni  and 
inaccuracy  in  the  law  language  of  this  state,    in  th?;  use  of  the 
wovds  probate  and  letters  testamentary,    ever   since  the  passing 
of  the  act    relative  to  the    probate  of  wills,  granting  letters  of 
administration  and  guardianshi]),  9th  Nov.    1S03.  aiui  common- 
ly called  Bloomfield's  Law.' 

It  is  now  conceded  tliat  that  act  was  very  unskilfully  drawn, 
and  has  been  the  pai'ent  of  much  mischief. 

Since  that  period,  tlie  two  words  before  ineutione<l,  have 
been  strangely  used  in  our  statutes  ami  law  proceedings — some- 
times as  synonimous,  and  sometimes  as  in  ctnitrast.  In  strict- 
ness of  language,  there  is  not  to  be  found  a  single  probate  in 
this  state,  since  the  date  of  that  statu'.e. 

The  object  of  this  section  is  to  restore  the  probate  to  its  prop- 
er place. 
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Ft  mji}  be  pt'ffoctly  proper  to  prove  the  ivill ;  and  yet  to  re- 
Vhhc  letters  testamentary  to  ati  intornpeleiit  pcrs«)n  named  Uii'ie- 
in  as  executor. 

Section   Vll.    1.  This  is  taken  from  our  statute  U.  L.  176. 

2.  Ill  like  luamier. 

3.  1  wish  I  rould  say,  thiit  this  is  in  conformity  with  the  e."*- 
i>tin,^  law  :  but  tlie  decisions  of  couits  have  bten  far  fi-ors!  uni- 
form  (;ii  this  subject.  ToIKm'  199  and  tlie  cases  there  eifed.  it 
.seems  necessary  that  the  Legislatnix*  should  decile  the  p  )ints 
of  controversy. 

A,  5,  6,  and  7.  Do  no  njore  than  to  vest  in  the  couits  thei-ein 
named  sucli  p-Avers  and  autiiorities,  as  are  necessary  to  carry 
into  effect  the  great  objects  of  tlie  bill. 

The  i-emainiug  niunbei-s  v[  tliis  section  require  no  comuienf. 

Section  Vill  1.  Tlic  genera!  principle  set  furtii  in  this 
Jiumber*,  provides  fur  a  tnimerous  class  of  cases,  where  a  testa- 
!oT'  in  his  will,  shall  have  directi'd  his  leal  estate,  or  part  of  if, 
to  be  sold,  without  naming,  or  directing  who  should  sell  the 
same.  In  these  cases,  and  the  like,  equity  is  frejjuenily  ap- 
pealed to  at  great  expense  and  tituihle.  The  <'nactinent  of  a 
general  governing  princij)le,  it  is  beliexed,  will  he  salutary. 

2  and  3  Are  deiived  substantially  from  our  statutes.  11.  L; 
226,    Sect.  9,  and  II.  L.  573,  Sec.   1. 

Whether  such  sales,  nr  the  exercise  of  siieh  authority,  ought 
to  be  under  the  supervision  and  control  nf  any  court,  or  not,  I 
have  not  })resu!ni'd  to  judgt^.  'V\\-  (jufstion  is  liiglily  impor- 
tant, and  is  left  to  the  uisilom  of  the  L<>gislature. 

4.  The  C(»mniand  in  the  statute,  that  the  adiiiini-itrator  cnni 
featnmenl.li  annexo.  s'lall  oi)-.prve  and  execute  tlie  exoresscd  will 
of  the  teslato!-,  seems  to  render  it  necessary,  tliat  he  shall  be 
clothed  with   power  to  perform   his  duty. 

The  same  (juestion,  as  in  2  and  3,  is  pri'scnted  here. 
SiiC.  IX    1  and  2  Are  flirrctory  upm  execntoi's  and  admin- 
istrators to  settle  theii'  aecnuuts  in  the  projier  courts. 

3  and  4  Uequire  ni»  comuieni.  They  are  according  to  the 
a(  knowledgetl  rules  of  e({uity  ;  aiid  it  isdillicuit  to  conceive  of 
any  objection   to  thenj. 

5.  Relates  to  commissionH  to  be  allowed  to  executors  and 
administratorH. 

Whether  these  should  be  governed  by  some  certain  rate  es- 
tablished by  public  law,  or  whether  they  should  be  left  to  the 
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sound  discretion  and  intellij^-^nce  of  the  court,  before  Nvhom 
the  account  is  to  be  taken,  aiul  who  ai*e  rejiuircd  to  judi;3  wt 
the  matter  from  the  particular  ciiTurastances  of  cadi  erase,  t» 
an  impitrtant  inquiry. 

I  did  not  intend  to  express  an  opinron  that  a  certain  rate 
ought  to  he  established  :  far  less  did  I  undertake  to  judge, 
vvlrat  rate  ought  to  be.  It  was  put  down  arbitrarily,  and  in 
place  of  a  blank,  and  was  printed  through  mistake.  ]  am  by 
j»o  means  certain  that  it  was  the  |M'oj)er  allowance. 

Section  X.  IJelates  to  vohintary  settlement  of  accounts  by 
executors  and  adminKstrators,  and  requires  ih)  eomment. 

Sec.  XI.  Is  extracted  from  the  statute,  12th  Juno,  1820; 
R.  L.  766,  section  2. 

AN  ACT 

Concernins:  the   Descent   and   Distribution,  of  tho  Ea- 
tates  of  rntestates. 

Section  I.  Be  it  enacted  by  the  Council  and  General  ^ssenv- 
hly  of  this  Stale,  and  it  is  hereby  enacted  by  the  anthority  of  the 
samCf  That — 

The  real  estate  of  a  decc-dint  which,  shall  not  have  been  sold,. 
or  dispttsed  of  by  will,  or  otiicrwrse  limited,  by  marriage  set- 
tlement :  together  with  the  surplus  of  the  personal  estate  of 
the  same  decedcitt,  which  in  like  manner  shall  not  have  been 
sold,  or  disposed  of  by  wiH,  or  otherwise  limited  by  marriage 
settlement,  and  vvhicli  shall  remain  aStor  jjayment  of  debts,, 
shall  be  divided  and  ciij:(iyed  as  follows  : 

1.  When  such  intestate  sliall  leave  a  widow  and  issue,  the 
widow  shall  be  entitled  to  one  third  part  of  the  real  estate  foi- 
the  tei*m  of  hei*  life,  and  t(»  one  thir<l  j)art  of  ^he  said  surplu.4. 
of  the  personal  estate  absolutely.. 

2.  Where  such  intestate  shall  leave  a  widow  and  collateral 
heirs,  or  other  kindred,  but  no  iasue,  the  widow  shall  be  enti- 
tled to  one  half  part  of  the  real  estate,  including  the  mansion 
house  and  buildings  appurtenant  thereto,,  for  the  term  of  her 
life,  and  one  half  of  the  said  surplt^  of  the  personal  cstat',  aU- 
«olutcly. 
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3.  When*  a  widuw  shall  elect  to  take,  umler  the  proxisiotr'* 
«f  this  act,  the  same  ^hall  be  adjudfed  to  Un- iu  litu  andJrtU 
sutinjaction  of  her  dovur. 

4.  Iloa5ioiiable  time  sliall  he  givtMi  to  tlic  sudtiw,  by  the  of- 
rfer,  uv  dfciec  nf  the  PriM-ngHtive  Ciuirt,  «»i*  the  Orphans* 
Court,  as  the  rase  may  he,  to  elect  between  her  (lower,  aiitJ  the 
estate  and  poitioii  given  to  her  by  this  act. 

5.  Where  such  intestate  hIihII  leave  a  husband,  hesliiill  tak» 
the  whole  surplus  of  the  personal  estate;  and  the  real  estate 
shall  descend  and  pass  as  herein  affpr  it  is  provided:  saving 
t(»  the  Imsband  his  rigitt  and  estate  thei-ein,  as  tenant  by  thit 
courtesy,  whicli  shall  take  place  whetlier  there  be  or  be  not 
issue  of  the  n)arriage,and  whether  the  issue,  if  any  could  have 
inherited  or  could  have  not  inlierited. 

Skc.  II.  JndheU  enacJidhij  the  anfhorily  aforesaid.'VUni — 
Subject  to  the  estates  and  interests  herein  before  given  to  the 
widow,  or  stu-viving  hu-.band,  if  any,  tiie  real  estate  of  such  in- 
testate sliall  descend  to,  and  the  personal  estate,  not  otherwise 
herein  before  dispnsed  of  shall  be  distributed  among  his  issue, 
acc<»rding  to  tlie  Inllowing  rules  and  order  of  succession  : 

!.  If  such  intestate  shall  leave  childi-en.  but  no  other  direct 
lineal  <!escendants,  the  said  teal  and  personal  estate  shall  «le- 
8cend  to,  and  be  distributed  anxnig,  such  children,  in  equal 
parti, 

^.  If  such  intestate  shall  leave  children  and  other  lineal  de- 
scendants, tlie  said  real  and  personal  estate  shall  descend  to. 
and  be  distribiited  among,  such  children,  and  such  other  lineal 
descendants  in  such  manner  thateaeh  child  who  shall  be  living 
shall  inlierit  and  take  such  shai'e  and  portion  as  would  have 
descende<I  to  him,  or  have  been  disti  ibiited  to  hint,  if  all  the 
children  of  the  intestate  who  shall  have  died  leaving  direct 
lineal  de>cen(lants,  had  been  living  ;  and  so  also,  that  the  de- 
scendants of  each  child  who  shall  be  dead,  shall  inherit  (he 
same  real  estate,  and  have  distributed  to  them  the  same  |>€r- 
sonal  estate,  which  their  pate?it  would  have  taken,  or  receiv- 
ed, if  living. 

3.   If  such  intestate  shall  leave  no  children,  but  other  liBeal 

descendants,  the  said  real  and  j)ersonal  estate  shall  descend  to, 

and  be  distributed  among,  such  other    lineal    descendants,   in 

swell  manner   as  that   the  issue  of  the    descendants  who  shall 

8a 
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have  died,  shall  respectively  take  the  same  .sliares  anil  portions, 
nhich  their  parents,  if  living,  wouhl  liave  received. 

4.  In  every  case,  the  issue  of  a  deceased  child,  grand  child, 
or  other  descendant,  shaH  take  by  representatioii  of  their  pareut.4 
respectively,  and  shall  take  such  share  and  portion  an  \^oahl 
have  descended,  or  been  distributed,  to  such  parents  if  they  bad 
beqn  living  at  tiie  deatli  of  the  intestate. 

5.  If  such  intestate  shall  die  witiiout  lawful  descendants,  the 
said  real  and  personal  estate  shall  go  to,  and  be  tested  in,  the 
father  and  njother  of  such  intestate,  absolutely  :  or,  if  eitlier 
father  or  mother  be  dead,  at  the  time  of  the  death  of  the  in- 
testate, then  the  {si-rcnt  surviving  such  intestate,  shall  hold  and 
enjoy  such  real  !^m\  per^-i'-nal  estate  abs(dute!y,  or  foj-  such  es- 
tate and  interest  therein  as  the  intestate  had    in  t!ic  satne. 

Sec.  in.  Jnd  he  it  enacted  bii  the  aufhoritii  aforcsuid,  That — 
In  default  of  issue,  father  and  inot'icj-  as  afos-^^'said,  and  !>ul)- 
ject  also  to  the  esti^tes  and  inteicsts  heiein  before  given,  the 
I'eal  estate.'!  sliail  descend  to,  jiml  the  jjei'soiial  estate  not  other- 
wise herein  he/oie  disposed  of.  shaM  he  distributed  among,  the 
collateral  heirs  and  kirjdred  of  Mich  intestate,  according  ta  thu 
foilov-ing  rules  and  oi'der  of  succession  : 

1.  If  such  intestate  sliail  leave  brolliers  and  sifters,  or  ei- 
tlier, of  the  wlude  blood,  and  iio  nephew  or  niece  being  the  is- 
sue of  a  brother  or  sistei-of  t!ie  whole  blood,  the  same  real  and 
personal  estate  as  aforesaid,  shall  descend  to.  and  be  distribu- 
ted among,  such  brothers  and  sisters  in  equal  parts. 

2.  If  such  ititestate  shall  leave  brothers  arid  sisters,  or  eith- 
«r  of  the  whole  blood,  and  also  nephews  or  nieces,  being  the 
children  of  such  deceased  brother  oi*  sister,  the  real  and  per- 
sf^fisl  estate  aforesaid  s!iall  descend  to,  and  be  distiibutcd  among 
such  brothers  and  sistei-s,  and  nephews  and  nieces,  in  such 
manner  as  that  every  sueh  brother  or  sister,  shall  I'eeeive  and 
iiave  such  share  and  [ioidion,  as  he,  or  she  would  have  receiv- 
ed, or  had,  if  all  the  brothers  and  sisters  who  shall  theis 
be  dead,  leaving  children,  had  been  living  at  tiie  time  of  the 
deatJ!  of  tiie  intestate.  And  such  nej)hews  and  nieces,  shall 
take  by  rej)rescntation  of  their  j)arents  i-espectivdy,  such  share 
only  as  would  have  descended  upon,  or  been  distributed  to, 
such  parents,  if  they  had  been  living  at  th  ;  time  of  the  deatk 
of  the  intestate. 
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S.  ir  such  riitestate  .shall  die  \titln»tit  leaving  any  l)n)therrw 
Nrsti'i*.  of  the  \\linlc  blood,  but  shall  l^avr  wphews  or  nifct*'^, 
*>r  fitlifi-,  being  the  rliildren  of  snch  deceased  bruthoror  sister, 
the  real  and  personal  e.vtate  afoiCHaid,  shall  descend  to,  and  ht» 
(IfNtribufed  aiming,  .such  nephew  s  and  nieces,  hi  such  nvantier 
Jhat  such  nejjlunvs  and  nieces  shall  take  by  representation  nf 
tlserr  parents  respectively,  swrb  shar»^  and  ]>ortii»ii  only,  a-* 
\^ould  have  descended  upon,  and  been  distributed  Uk  such  pa- 
rents, if  tluy  had  been  living  at  tlie  time  of  the  deatli  of  the 
intestate. 

4.  If  such  inteitate  shall  leave  neither  brotlier  nor  sister,  of 
the  whole  blood,  noi-  any  tiephew  or  niece,  being  tiie  child  <d" 
any  sucii  deceased  hi  other  svr  sister,  the  real  and  personal  es- 
tate ai'oresiiid,  shall  <lescend  to,  and  bedisti-ibuted  ainoii".  tlie 
next  of  kin  of  snch  intestate,  but  without  distinction  of  blood  i 
Proviiled,  that  tliere  shall  be  no  representatio;;  admitted  among 
collaterals.  a!tef  brothei's  and  sister's  (  hildren. 

Sec.  IV.  Jnd  ^■e  it  evaclt'il  h'j  t/te  anlhority  (iforcsaid.   That — 

1.  In  default  of  known  heirs  or  kindred  of  the  intestate, 
competent  to  take  tlie  estate,  the  said  teal  and  |)ers(5<iKil  estate 
sliail  be  vested  in  the  widow  :  or  if  sucli  intestate  shall  have 
hecM  a  niar-ried  woman,  tlien  in  hci- suj  viving  husbaisd,  foi*  suci?^^ 
estate  as  tlie    intistato  had   therein. 

2.  In  default  f)f  all  known  heirs  or  kindred,  widow-  or  sur- 
Ni\i»»g  husband,  as  afoiesaid,  the  real  and  jicrsonal  estate  of 
such  intestate  shall  escheat  to  this  state. 

Sec.  V.   J]!id  belt  ennded  by  the  anifiority  aforesaid.  That 

1.  Whenevei-  tlicrc  shall  be  but  one  pcr'sou  entitled  to  inher- 
it, according  to  tlje  provisions  of  tiiis  act.  lie  shall  take  and 
ht)ld  the  inheritance  solely  ;  and  whenevei*  an  inheritance,  oi- 
a  share  of  ;iii  inheritance^  shall  descetul  to  several  pei-v-'jiis. 
under  the  provisions  of  t!>is  act,  they  shall  take  and  hold  the 
same  as  tenants  in  common,  in  proportion  to  there  resj)ectirc 
right. 

2,  Descendants  and  relations  of  the  intestate,  begotteji  bef<He 
his  death,  but  btn-n  thei-eafter,  shall'  in  all  cases  inherit,  h(dd, 
and  take  the  er^tate.  real  as  well  as  personal,  in  like  mannei- 
as  if  they  had  been  bwrn  in  the  life  time  of  such  intestate. 

3.  The  provisions  of  this  act,  relative  to  t!ie  descetit  and 
distribution  of  real  and  personal  estate  to  and  among  the  de- 
scendants, or  collateral    lelations    of  an  intestate,  as  the  cas«- 


5!h«5  be,  shall  be  construed  to  mean  sxteh  jHsrsHns  onlv,  as  shaH 
(ir  ma)'  kave  b  eii  borit  in  la\\fui  wedlock,  or  within  a  couipe- 
leiit  time  thei  eaftcr. 

Sec.  \i.   »ind  be  it  enacted  by  the  anlhonty  nforemid.  That — 

1.  If  iiuy  child  of  an  intestate,  shall  have  nuy  estate  by  set-. 
tloment  of  such  intestate,  or  shall  have  hceu  stdvanced  by  him 
to  W\H  life  time,  in  eitlicr  real  or  personal  estate,  or  both,  to  an 
amount  in  value  equal  to  tijc  share  which  Hhall  be  allotted  to 
rach  of  tl»e  other  children  of  such  intestate,  stich  child  shall 
have  no  share  of  the  real  and  pert>onal  estate  of  such  intestate  ; 
and  if  such  settlement  or  advancement,  be  to  are  amount  or 
value  less  than  the  share  to  which  lie  would  otherwise  be  enti- 
tled, if  no  such  advancement  had  been  m;idc,  then  so  m^uch  on- 
^y  of  the  real  antJ  personal  estate  of  snrh  inte-tatc  shall  be  al- 
lotlcd  to  8uch  chihl,  as  shall  make  the  estate  of  tlve  said  child- 
ren t«)  be  equal,  as  near  as  can  be  estimated. 

2.  The  value  of  any  real  <»r  pfrsnnal  i*«.tHte  so  advanced  shall 
he  deemed  to  be  that  which  was  acknowledged  by  the  child, 
by  an  instrument  of  writing,  if  any  there  be  ;  otherwise,  suclr 
value  shall  be  estimated  accor<ling  tirthe  worth  of  the  proper- 
ty when  given. 

3.  The  maintaining,  or  educating,  or  giving  of  money  to  a 
t'hild,  without  a  view  to  a  portion,  or  settlement  in  life,  shall 
lint  be  deemed  an  advancement  within  the  meaning  of  this  act. 

Sec.   VII.  And  be  it  enacted  bnj  the  authority  afore»aid,  That — 

1.  All  puch  of  the  intestate's  collateral  heirs  and  relatives, 
and  persons  cmicerned,  who  shall  not  lay  legal  claim  to  their 
respective  shares  wtthit?  seven  years  after  tire  decease  of  tlj»; 
ititesiate,  shall  be  debarred  from  the  same  forever  : 

2.  Provided,  that  the  time  during  whicli  the  said  relative,  or 
other  person  shall  be  an  infant, /f  me  ctn?cr/,  onion  compos  men- 
Us.  shall  not  betaken  or  computed  as  a  part  of  the  said  limited 
period  of  seven  years. 

Src.  VIll.  Jind  be  it  enacted  by  the  authority  aforesnidy  That — 

Nothing  in  this  act  cotftained  relative  to  the  distribution  of 

personal  estate  among  kindred,  shall  be  construed  to  extend  to 

the  personal  estate   of  awy  intestate,    whose   domicil,  at   thr 

time  of  bis  death,  is,  or  shall  be  ov»t  of  i\\U  state. 


REMARKS  UPON  THE    BILL 

Entitled   "  An  Act  concerninir  the  Descent  and  Distri- 
bution  of  the  estates  of  Intestates." 

I  have  approached  this  subjcTt  \\itli  great  dilTidence  and  in- 
tense sidicitiide.  The  peace  aiul  order  of  society  demand  that 
the  property  ol'  the  intestate  he  distrihuted  hy  certain  and  by 
equitable  ruU*s. 

I  am  avare  of  the  profound  learning,  untiring  industry,  ami 
legal  ncMHien  of  that  distinguislied  civilian,  to  whom  tlie  sta- 
tute of  descents,  20th  January  1817,  is  ascribed.  It  acknowl- 
edges the  hand  of  a  master,  "  a  sclndar  and  a  ripe  and  good 
»)ne."  But  experience  has  shewn  to  us  that  there  is  an  in- 
trinsic dilHciilty,  if  not  impossibility,  in  executing  some  at 
least  of  its  provisions.  It  is  also,  and  was  intended  to  be.  con- 
fined in  its  operation  to  the  descent  of  real  estates,  without  at 
all  interfering  with  the  dibtributlon  of  the  personalty. 

Descent  and  distribution,  for  a  long  time  after  the  revolution, 
were  on  wvy  different  principles — the  real  estate  seeking  one 
direction,  and  the  personal  being  commanded  to  go  in  another. 
The  broad  principle  of  equality  assumed  and  established  in  the 
transn.ission  of  real  anri  |)ersonal  estate,  qualified  by  the  rule 
of  repiesentation,  after  the  first  descent,  has  in  modern  times, 
and  in  many  instances,  broken  down  the  wall  of  |)artition. 
Why  tiiis  should  not  be  universal,  and  the  law  of  distribution 
should  not  in  all  itistances  he  accommodated  to  the  law  of  de- 
scents,  I  confess  I  am  at  a  loss  to  answer. 

I  have  been  advised  by  some  very  discreet  and  intelligent 
friends,  to  draw  a  bill,  that  shall  embrace  b«)th  sjiecies  t»f  prop- 
erty :  so  that  one  construction  being  given  to  thi-  bill  altogeth- 
er, the  respeciive  shares  of  those,  who  are  to  succeed,  may  he 
distinctly  understood  from  fair  and  faithful  computation  of  the 
whole  of  an  estate  as  an  entirety. 

Section  I.  This  section  is  divided  into  five  numberK. 

I .  l*rovides  for  the  widow,  in  case  there  be  a  widow,  and  U- 
Mup,  and  ii»  exactly  commensurate  with  her  riglits  under  tho 
existing  laws. 
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2.  Proxidex  for  !ici*  more  lihetailj,  so  far  as  respcrts  the  real 
estnte,  whrrc  the  iiitrsfatc  loa\es  no  issue,  asid  tlm  cHt.ite  mii^t 
go  to  collaterals.  The  alter-alioii  from  the  e\ir>tiiig  law  is 
inorely  in  respect  of  t!ie  r-ealty.  I  have  been  induced  to  inti-o- 
dtire  tliis  pr'o\  isinii  from  the  expressed  desire  and  conversation 
(»r  several  n»emb<'rs  of  the  legislature  ;  and  from  the  strong 
and  decided  oj)iiii()ti  of  some  higlily  valued  pi-ofessionai 
friends.  It  i-i  scarcely  necessary  t<»  add,  that  my  osmi  judg- 
ment, and  my   feelings  entirely  concur. 

5.  Follows  as  a  necessary  consetjnencc  ;  and  it  cannot  Imt  he 
j)erfectly  })roj)i'r  that  tlie  foi-egoing  ail  »\vance,  .shall  b?  udjudg- 
td  in  lien  of  dutver. 

4.  Is  iiiti"n:Ied  to  protect  the  igur)iant,  from  losing  their 
eledion  hy  lapse  id'  time  ;  and  thei-efore  i-e(|uires  notice  and  de- 
eree.  Great  !iar(lshij)s  are  known  to  have  been  sulfered  by  v\  id- 
ows  from  ig!M)rance  of  their  rights,  until  after  the  day  of  clec- 
ti  m  w  as  jjassed  and  gone. 

5.  I -J  an  alteratiori  of  the  law  on  the  subject  of  conrlcsif. 
The  estate  in  dower  requires  maniage,  seixen  of  an  estate  of 
inheritance,  and  death  of  the  baron.  And  the  seizin  by  the 
common  law  is  required  t(»  be  tn  such  an  estate  (A'  inheritance, 
as  any  issue  which  she  might  have  had,  could  by  p(;ssihi]ity 
have  inherited.  Our  statute  R.  L.  397,  whether  designedly  or 
not  I  do  not  know,  does  not  recjuire  suc/i  estate.  'I'o  create  an 
estate  hy  tlie  cou.'fesy.  the  comun)n  law  letjuires  four  things  ; 
vuirridge.  sciziin,  h'sneh^vn  alive  dining  the  lile of  tite  wife, 
and  dr(t!li  of  the  wife  :  and  the  issue  retjuired  is  such  as  is  ca- 
j)al)le  (d"  inherilirig  her-  estate. 

'I'he  most  enligliteriL-d  jurists  o|  this  day  concur  i  i  condomn- 
ing  a  r-ule  "  whicli  makes  the  estate  of  tlse  husband  de|jen(lei!i 
upon  the  circumstance  of  issuf^  being  b  )vu  alive  cajjabie  (  f  in- 
heriting." and  that  tin>re  ii  tu)  sufficient  or  reasonable  founda- 
tio!)  I'nr  it  in  our  state  of  society  ami  govei'nment.  It  is  a  j)Hrt 
of  the  feudal  system  and  *•  receives  no  support  IVom  anal  »gies 
in  oiir  own.  or  other  codes  of  jurisprudence."  'I'he  j)r'posed 
altecatifoi  will  luo  e  the  effect  of  lessening  the  ansount  of  liti- 
gaticni  ;  by  removing  ({uestions,  which  have  sonjetimes  occur- 
red respecting  tin.  birth  of  irfsue,  and,  whether  such  issue  ueie 
tip  w^ere  not  born  alive. 

SfcCTiox  II.    This  section  is  also  divided  into  five  iiuinbeuij. 


93 

1.2,  5  anil  4.  Ai*e  in  conformity  willi  tliC  existing  law. 
Some  attention  Iims  been  bestowed  on  the  subject  so  as  to  ex- 
j)ress  the  projjo.sitions  plainly  and  distinctly.  Eijiudilij  nfrigliis 
amo»"  the  finl  class  of  descendants,  and  rrpresentation  after- 
wards, seem  to  be  received  as  cardinal  jjrincijjles  in  our  sys- 
tem.    Tbey  arc  here  faitlifuliy  preserved. 

5.  I'rovide.s  fi>r  tlie  case  v.  liere  there  is  no  child,  grand  chiM 
or  other  lineal  descendant. 

It  is  respecifnily  sngge.-,te<l  to  the  Legislatnre,  that  t!ie  prin- 
ciple of  the  common  law,  which  sternly  commands,  that  in- 
heritances shall  lineally  descend,  hal  shall  never  lineally  ascend, 
is  absurd,  when  applied  to  onr  jorisjirndence  and  system  of 
•'-overiMneiit.  It  is  another  r-emnant  of  IVudal  tenures,  a|)pli- 
cableto  cases  of  military  service  to  be  reuderesl  to  a  feudal 
lord.  In  our  statute  of  tlie  30th  January  1817,  the  Legisla- 
ture abolished  the  i-ule,  so  far  forth  as  to  allow  the  fathej-  t«i 
succeed  iii  certain  cases  ;  but  not  so  as  to  the  mother.  liow  it 
so  liapi!C!ied,  or  what  is  the  cause  of  tiie  distinction,  it  is  dilli- 
cult,  perhaps  impossible  to  say. 

A  case  was  tiot  long  since  brought  before  the  Court,  where- 
in an  only  sun  of  a  widow  died  intestate.  He  left  a  very  con- 
siderable real  estate.  She  hail  lived  with  him  upon  the  estate 
until  tlie  time  of  his  deatli.  It  was  adjudged  to  a  remote  and 
unknown  cousin,  who  was  his  heir  by  the  common  law.  The 
svujpathy  of  her  neighbors  and  friends  was  all  lliat  was  lelt  to 
the  distressed  and  impoverished   widow. 

This  number  provides  in  default  of  all  descendants  for  a 
i'lint  estate  in  the  father  and  mother,  and  tiiat  the  survivor  of 
them  shall  have  it  absolutely. 

Section  HI.  Provides  for  tlie  succession  of  collaterals  in 
default  of  issue  and  of  parents. 

1.  Provides  for  br<»thers  and  sisters  of  the  wliole  blood  to 
take  in  equal  parts. 

2.  Brothers  and  sisters  of  the  whole  blood,  to  take  in  their 
own  ricrht  and  the  issue  of  deceased  brothers  and  sisters  to  take 
jure  representationis. 

3.  Nephews  and  nieces  being  children  of  brothers  and  sisters 
of  the  whole  blood,  to  take  jure  representationis. 

4.  If  neither  brother,  nor  sister,  nor  nephew,  nor  niece,  be- 
in"-  the  child  of  a  deceased  brother  or  sister  of  the  whole  blood, 
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the  estate  to  gci  to  the  next  of  kin  to  the  intestate  without  (lis- 
tinction  of  blood. 

Section  IV.  Provides  for  contingencies  possible,  but  not 
likely  to  happen. 

Section  V.     1.   Is  in  conlormity  with  our  statute. 

2.  Is  so  obviously  Just  as  to  rc«|uire  no  coinineiits. 

3.  The  principle  set  forth  in  this  numbei*  is  to  be  found  in  the 
statute  book  of  every  state  in  the  union,  but  (»ne.  In  that  one 
there  is  a  provision  for  the  itlegitimales  who  shall  have  been  ac- 
knowledged in  default  of  issue  and  parents,  and  that  tliey  shall 
come  in  and  take  before  collaterals. 

Section  VI.  By  our  jiresent  statutes  of  distribution  and 
descent,  it  may  easily  happen,  and  in  point  of  fact  it  often  has 
occurred,  that  one  child  has  been  largely  advanced  in  person- 
alty, even  to  the  amount  and  more  than  the  amount  of  his  shaie 
of  tlie  real  and  personal  estate  put  together.  Such  udvance- 
nient  by  a  strict  construction  of  our  act,  cannot  be  charged 
against  Iiis  share  of  tlie  realty,  but  he  must  receive  his  efjual 
pr«tj)ortion  tliereof,  as  though  he  stood  on  even  ground  with  his 
biother?i  and  sisters,  who  have  received   no  such  advancement. 

This  is  an  evil  which  the  Legislature  alone  has  power  to  cor- 
rect.    The  subject  is  before  tliem. 

1.  Is  intended  to  prescribe  a  rule  by  wiiicli  the  amount,  or 
value  of  the  advancement  is  to  be  charged  against  the  entire 
share  real  and  personal,  of  the  child  so  advanced  ;  and  that  he 
shall  receive  no  more  than  the  just  balance. 

2.  Has  not  hei'etofore  been  inserted  in  the  statute  book,  but 
is  in  conformity  with  all  respectable  authorities. 

3.  Contains  a  negative,  the  result  of  judicial  decisions. 
Section  VII.   Is  a  statute  of  limitation  with  respect  to  col- 
lateral heirs  and  relatives  of  the  intestate. 

Some  such  provision  seems  absolutely  essential.  The  great 
difficulty  is  to  ascertain  thejust  and  proper  exceptions — statutes 
of  limitation  have  been  justly  described  as  *'  acts  of  peace  and 
harmony  for  society."     Interest   reipublicK   ul  sit  Jinis  litiiim. 

Section  VIII.  Requires  no  comment. 
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Forthe'niorcjust  and  equal  distribution  of  the  estates 
of  deceased  Insolvents. 

Section  I.  Be  it  enacted  hy  the  Council  and  General  Azsemhbj 
of  this  State,  and  it  is  hereby  enacted  by  the  authority  of  the  same. 
That— 

Tlie  estate  real  and  pcrsoisal  of  every  deceased  testator,  or 
intestate,  when  insufficictit  to  pay  a!)  his  just  debts,  s!ia!I  under 
the  .^lecree  of  the  Prerogative  Court  of  this  State,  or  under  the 
siecree  of  t!ie  Ofphans'  Court  of  the  projier*  county,  he  applied 
to  the  payment  {)f  his  just  debts  in  the  following  order  : 

1.  To  Ihe  payment  of  the  fiuieral  charges  and  expenses  in- 
curred on  account  of  t!ie  waici  deceased  : 

!2.  To  the  extingaisiiment  and  satif'sfaction  of  all  such  liens, 
judgments,  decrees  and  recognizances  entered  of  record  against 
the  deceased,  in  iiis  life  time  ai'd  remaining  unsatisHed,  as 
Khali  be  actual  incumbrances  on  the  r-eal  estate  of  the  deceased, 
according  to  the  extent  and  priosity  of  sucli  incumbrances  re- 
spectively : 

S,  To  the  pavmont  of  debts  due  ioW^  United  States,  or  to 
j>ersons  entitled  to  a  preference  under  the  laws  of  the  United 
Suites  : 

4.  To  the  payment  of  rents  accruing  upon  leases,  wlsich  siiall 
have  come  to  tife  iiands,  or  possession  of  the  executor,  or  ad- 
ministrator : 

5.  To  the  payment  of  the  piiysician's  bill  against  the  deceas- 
ed, ?uv  medicines  and  medical  services  during  his  last  sickness; 

G.  The  proceeds  of  tiie  residue  of  the  estate  real  and  person- 
al of  such  deceased  testator,  or  intestate,  shall  be  distributed 
among  his  other  creditors,  in  proportion  to  the  sums  that  shall 
be  due  to  them  respectively,  and  without  preference. 

Sec.  II.    Jnd  be  it  enacted  by  the  authority  aforesaid.  That — 

For  the  purpose  of  carry t»'g  into  effect  the  foregoing  provi- 
sions of  this  act, 

1.  AVhenever  any  executor,  or  administrator  shall  discover, 
or  have  reason  to  believe,  that  the  estate  real  and  personal  of 
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his  testator,  or  ititcstate,  is  insufficient  to  pay  all  his  just  debts 
it  shall  be  the  duty  of  sue!)  executor,  or  admiiiistrator,  as  soon 
as  conveniently  may  he,  to  present  to  the  Prerogative  Court 
of  this  state,  if  he  shall  have  received  his  letters  from  the  Or- 
dinary,[or  to  tlie  Orphans'  Court  of  the  pj'o[)er  county,  if  lie 
shall  have  received  his  letters  from  tt>at  Court,  or  from  the 
Surrogate,  as  the  case  may  he,  a  petitioM  on  oath,  or  affirma- 
tion, setting  forth  therein  the  amount  and  value  of  the  estate 
of  the  deceased,  as  nearly  as  ho  can  estimate  the  same,  and 
also  setting  forth  the  amount  of  t!ie  debts  of  the  deceased,  as 
far  as  he  can  ascertain  the  same,  and  in  the  said  petition  pray 
the  aid  and  advice  of  the  said  Court  in  tlie  jiremises. 

2.  The  Court  shall  thereupon  by  rule,  refer  the  petition  to 
one  of  the  Masters,  to  enquii*e  itsto  tlie  trutli  of  the  raatter^. 
set  forth  therein,  and  to  make  full  arid  true  report  wiiU  all 
convenient  speed. 

3.  The  Master  sjiall  require  all  the  creditors  of  the  deceased, 
to  exhibit  to  him  at  converdent  times  and  places  by  him  to  be 
appointed,  their  several  and  resjiective  claims,  wijether  the  same 
shall  be  then  payable,  or  to  become  payable  ;  and  that  the  said 
claims  bo  verified  by  oatij,  or  aOirmation,  or  olher\\ise,  if  he 
siiail  so  direct. 

4.  The  Court  shall  limit  a  time,  or  times,  and  t!ia  same  in 
just  discretion  may  extjin?]  ;  and  again  limit,  within  which  cred- 
itors shall  exhibit  to  tlie  ?vlaster  their  claitns  or  demands  against 
the  estate  of  the  deceased  ',  or  in  d<  fauil  thereof  be  forever  bar- 
red of  their  action  therel'oi'  against  the  executor  or  administi-ator- 

5.  Ail  creditors  who  shall  refuse,  or  neglect  to  exhibit  to  tlie 
Master  their  claims,  or  demands  against  the  estate  of  the  de- 
ceased, propeily  verified  as  shall  be  directed,  within  the  time, 
or  times  so  limited,  shall  be  by  the  decree  and  order  of  the 
Court  foi-ever  barred  of  their  action  therefor,  and  shall  receive- 
no  portioti,  or  share  of  the  estate  of  the  said  deceased 

6.  Such  public  notice  shall  be  given  to  creditors,  to  exhibit 
their  aforesaid  claims  and  demands  to  the  Master,  as  the  Court 
under  the  circumstances  of  the  case,  shall  think  reasonable  and 
just. 

7.  The  executor  or  administrator  may  in  such  manner,  as  the 
rules  of  the  respective  Courts  shall  point  out,  except  against 
the  demand,  or  claim  of  any  creditor  exhibited  as  aforesaid,  or 
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ftiiy  patt  tliercof,  and  pray  that  the  same  be  not  allowed  hy  the 
Master. 

8.  Any  creditor",  or  othei-  pci-sou  interested,  or  otiier  pi'uper 
person,  niay  in  like  manner  excej)!  against  the  demand,  or 
claim  of  any  other  creditor,  or  pretended  creditor  exhibited  as 
afurcsaid,  or  any  |iai"t  tiiereof,  and  pray  that  the  sanic  be  nut 
allowed  by  the  Master. 

y.  Any  creditor,  oi' oiher  person  interested,  or  other  proper 
per^^on,  may  in  like  nninner  except  against  the  account  and  es- 
hibition  of  the  executor,  or  adnsisiistrator,  in  respinrt  of  thi- 
amount  and  value  of  the  estate  real  and  persotial  of  the  said 
testator  or  intestate,  or  in  respect  of  any  account,  oi-  claim 
which  the  said  exi'cutor.  or  Jiduiiniitrator  may  have  exhibited 
against  tlie  estate  of  the  testator,  or  intestate,  and  may  pray 
that  tlic  siune  be  corrected  and  amended  according  to  truth  and 
right. 

Sec.   III.  Jiadhc  it  enacted  by  the  aulhorily  aforesaid,  Thni  — 

1.  The  Master  shall  have  full  jsowerand  autiioi-ity  to  cause 
to  come  before  him  all  parties  an«l  witnesses,  at  converaeiu 
limes  and  places  by  \\\m  to  beappniuted  ;  and  tliem.  or  anyrf 
them  toexamineon  oath,  or  aiiinnati;in  toucliijjg  and  concern- 
ing all,  or  any  of  the  matters  so  referi-ed  to  hint  ;  or  ail,  or 
any  of  the  claims,  or  demands  so  cx.iibited  to  him  ;  or  a!),  or 
any  of  thi'  excejjtions  so  to  he  made  as  aforesaid  ;  or  totschlng 
and  concerning  any  other  matter,  or  tiling  in  an>  wise  t!»ere 
in  controversy  before  him. 

2.  The  Mastei'  may  issue  compni-ory  process  to  bring  be- 
fore him,  at  all  such  times  and  places,  as  in  his  discretion  shall 
seem  meet,  parties,  witnesses  and  pa{)er.s  ;  and  the  same  pro- 
cess siiall  be  served  l;y  a!!  execn'.ive  officers  of  the  j»ropef 
county,  to  wliom  tlie  siiine  shall  Cuine  and  be  directed  and  d.i-- 
1i\'ered. 

3.  The  roaster  shall  redu'-e  ali  cxaniifsalions  taken  her>)i-e 
liim  to  writing,  and  cause  tiie  same  t )  be  signed  by  thf*  exaaii- 
Siarits  respect ively. 

4.  Ho  Siuill  fully  iufpiii*-.  into  the  \Qvy  trntli  of  the  nuitteri, 
and  hear  and  determine  the  same. 

5.  He  shall  allow  al!  jii.st  debts,  demands  and  clainjs  «jf  tiic 
a])piying  creditors, against  th';  eUate  of  the  deceascui,  wh^Jlicr 


the  same  shall  he  then  payahle,  or  to  become  payable,  making 
proper  rebate  of  interest  on  sucii  as  are  to  become  payable,  in 
cases  where  according  to  equity  such  rebate  ought  to  be  made. 

6.   He  shall  reject  all  false,  fraudulent,  fictitious  and  feigned 
claims  and  demands,  arul  .such  as  arc  not  })roved    to  his    satis- "^ 
faction. 

r.  He  shall  ascertain  by  the  testimony  of  the  executor,  or 
administrator,  and  of  others,  tlse  amount  and  value  of  the  es- 
tate real  and  persoiia!  of  the  testatoj',()r  intestate  ;  aiid  shall 
corr-ect  aiui  amend  all  errors,  mistakes,  trJ-charges,  and  im- 
j)ropcr  credits  in  the  account  and  exhibition  of  the  executor  or 
admiiiisti-ator. 

8.  And  he  shall  make  a  ful!  and  specific  report  of  all  his  do- 
ings in  the  preuiises,  according  to  the  rules  and  pi-acticc  of  the, 
Couit  ;  and  shall  annex  to  the  said  report  all  the  evidence  ta- 
ken before  him,  relative  to  the  same. 

Sec.  IV.  Jindheilenadedhij  the  auUiority  aforesaid,  That— 

1.  Upon  the  comiriginof  the  said  repoet,  proper  and  conve- 
nient time  shall  be  given  for  filing  exce{)tions  to  the  same. 

2.  If  exceptions  be  filed,  they  shall  be  examined  by  the 
Court  on  equitable  terms,  and  just  decision  had  tljereoa  ac- 
cording to  I'ight. 

3.  On  reasonable  terms,  but  at  the  sole  costs,  charges  an<l 
expeiise  of  the  party  applying,  additional  evidence  may  bo  ad- 
mittci!  on  the  examination  of  tlie  exceptions. 

4.  If  no  exceptinns  be  filed,  or  if  the  exceptiotis  be  overrul- 
ed, the  report  sliall  be  confirmed,  and  deci-ee  pass  thereon,  as 
of  right  it  ought  to  he. 

5.  If  the  Master  siiall  report  that  the  estate  of  the  deceas- 
ed is  insolvent,  and  the  report  tshal!  be  coiifi!ine(i,  then  the 
Court  shall  require  the  said  executor,  or  administrator  to  be- 
come bound  to  this  state,  with  at  least  one  sufficient  freehold 
surety  by  recognizance  in  such  sum,  as  the  Court  sliall  direct 
and  appoint,  m)t  less  than  twice  the  value  of  all  tiie  lands,  ten- 
ements, hereditaments  and  real  estate,  whei-eof  the  testator,  or 
inlfestate  died  seized,  or  entitled  unto  :  upon  condition  that  if 
the  said  executor,  or  administrator,  sliaii  faithi'ully  and  fairly 
sell  the  said  lands,  tenements,  hereditaiuenis  and  real  estate  ; 
and  faithfully  and  fairly  apply  the  just  proceeds  of  the  said 
sales,  in  a  course  of  adn)i»ii.>trution  :  and  shall    faithfully  and 
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fairly  account  to  and  before  the  sai<!  Court  for  tlic  same  vviu'n 
tiieiTto  iTfjuiied  ;  andsluill  faitlifuHy  and  fairly  obey  all  sucU 
orders,  or  dec  ccs,  as  tiit;  said  C<nirt,  or  (ithcr  competent  jsiris- 
(iiction  sluiH  make  of  and  ctoicerniiuj  tlse  prcniises,  or  asiy  oi' 
them,  then  the  said  recoguizaucc  sliall  bccoine  void,    otiiersviHt- 

of  effect. 

6.  And  then  after  the  said  recognizance  hhali  have  been  en- 
tered into  as  aforesaid,  and  not  before,  t!ie  Court  shall  order, 
adjudge  and  decree,  that  the  said  executor  or  adniiiifstrator 
shall  make  sale  of  the  whole  of  the  lands,  tenenjents,  heredita- 
ments and  real  estate,  wiicreof  the  testator,  or  intestate  died 
seized,  or  entitled  unto. 

7.  Tiie  exerutor,  or  administrator*,  v>ho  may  be  ordered 
binder  tiie  jjrovisions  of  this  act,  to  sell  any  lands,  tesiemyrits, 
tieredifarnents.  (»r  I'eai  estate,  \\he!'eof  any  testator,  or  intes- 
tate (lied  seized,  or  entitled  unto,  shall  give  such  public  notice 
of  the  time  and  yldca  of  sale,  as  the  Court  making  the  order 
sliall  direct  : 

8.  And  shall  >e!i  the  said  lands,  tenements,  hereditaments  and 
rci\\  estate  agi.*cea!)!y  to  the  order  of  the  sai<l  Court,  at  jiublic 
vendue  e.nd  outcry  fur  the  most  'And  best  pricL',  which  he  can 
get  f  )r  the  same  : 

9.  Anil  slissi!  makr!  a  deed  of  conveyance  and  assurance  of 
the  said  lands,  teueuients,  hereditaments  and  real  estate  to  t!ie 
purchasei-  tki^reof  : 

10.  And  tiie  said  decree,  sale  and  deed,  sliall  vest  in  tiio  pur- 
ciiaser,  as  fgoo;!  and    jiert'ect  an  estate  in  the  premis.'^^  therein 

-  mentioned,  as  tlie  testator,  c^r  Intestate  \va.- seized  of,  or  en- 
titled unt(»  at  tiie  time  of  his  death  ;  saving  only  the  right  of 
(lower  t)  his  widow,  v.  hich,  sliali  not  thereby  be  barre<l  : 

11.  A»ci  the  m')ney,s  arising  from  such  sale  of  hinJs,  tcjic- 
meuts,  he!i'edita;ner.ts  and  real  estate  whereof  the  said  testator, 
or  iiitesta'ie  died  seized,  or  entitled  unto,  shall  be  received  by 
the  said  -executor,  or  administrator,  and  shall  be  considered  as 
a=5sets  iti  his  hands,  and  slsall  be  distributed  among  the  ?credi- 
tors  of  the  said  testator,  or  intestate,  according  to  tf.e  directions 
set  forth  in  the  decree  of  the  Court  : 

12.  And  the  said  executor,  or  administrator,  shall  make  re- 
port'of  all  his  doings  in  the  premiics,  according  to  the  rules 
and  practice  of  the  Court. 
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15.  Upon  the  coming  in  of  the  report  of  the  said  executor^ 
or  administrator,  and  the  san»e  heing, shewn  to  be  true,  and  it: 
apj)earitig  to  the  Court  how  miicii  rnoHey  is  in  the  liands  of  tluv 
executor,  or  administrator,  to  be  disti  ibutcd,  the  Court  shall 
make  a  final  deci-ee,  and  therein  shall  ascertain  and  specify  the 
ssver-'t!  creditors  of  the  said  testator,  or  intestate,  to  whom  dis- 
tribution is  to  be  made,  and  the  sums  due  to  thera  respectively, 
at  the  date  of  the  Master's  report  j  and  shall  ascertain  and 
specify  the  amount  to  be  distributed,  after  making,  the  proper 
deduction  for  i^o  much  as  ought  reasonably  to  be  allowed  for 
the  costs,  chai-ges  and  expenses,  together  also  with  so  much  as 
ought  reasonably  to  be  allowed  to  the  executor,  or  administra- 
t;)r  for  his  commissions:  and  shall  asceitain  and  8j)ecify  th(^ 
amount  to  be  paid  to  eacli  creditor;  and  shaU.  order,  adjudge  and 
decree  that  the  executor,  or  administrator,  as  tise  case  may  be, 
do  ])ay  on  or  before  a  certain  day,  to  be  appointed  in  the  said 
decree,  ^o  the  said  several  creditors,  the  amount  so  ascertained 
and  sj)ecified  to  be  paid  to  each  of  them  respectively:  and  shall 
bar  all  other  creditors  from  any  distributive  share,  or  j)ortion 
f)f  the  said  estate. 

14.  If  it  shall  so  liappe?!  thiit  the  executor,  op  jidministrator, 
being  required  to  erster  into  the  recognizajice.  with  suJBcienS; 
freehold  security  presci-ibed  by  this  act,  sliall  neglect,  or  re- 
fuse to  enter  into  the  same,  within  the  time  mentioned  in  t!ic 
order,  or  rule  of  Court  for  that  [)iir[)ose,  the  Court  sliali  pro- 
ceed to  take  order  to  revoke  and  anrtul  the  letters  testamentary, 
«)r  letteis  of  administration  of  sucli  executor,  or  administrator, 
and  shall  remove  him  from  his  said  office  and  trust  ;  and 
shall  cause  him  to  accouiit  at  such  short  day  as  tho  Court  shall 
appoint,  for  all  assets  in  his  hands,  to  the  end  that  the  same 
may  be  delivered  without  delay,  to  sueh  person  as  the  Court 
shall  appoint  for  that  purpose.  And  the  Court  shall  further 
decree  a  judicial  sale  of  the  said  lands,  tenements,  heredita- 
ments and  real  estate,  and  that  one  of  the  Masters  of  the  Court 
shall  make  the  said  sale,  and  the  jjroceeds  of  tlse  said  sales 
shall  be  brought  into  Court,  to  abide  such  ecjuitable  order,  or 
decree  thereon  as  sliall  be  made  by  the  Court,, in  conformity 
with  the  provisions  a)nl  principles  of  this  act. 

I  5.  All  sales  of  real  estate,  to  be  made  by  any  of  the  Mas- 
ters of  the  said  Courts,  by  virtue  of  any  rule,  or  order  of  any 
uf  the  said  Courts,  and  in  conformity  with  the  provisions   and' 
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ji>iiiici[)!cs of  tills  act,  shall  be  viilid  and  jfTecftiai';  anil  sliaii 
vest  ill  tlie  pupchascrs  as  good  and  jjerfcct  asi  estate  in  tlie  pre- 
fnises  as  the  testator,  or  intestate  was  seized  of,  oi-  entitled- 
Nnto,  at  tlie  time  of  his  death  ;  saving  only  the  riglit  of  dower 
to  his  widow,  which  shall  not  thereby  be  haired. 

Sec.  V.  Aiiil  hi  it  enacted  by  the  (udhoritij  aforesaid,  That — 

1.  if  any  action,  or  snit  shall  be  pending  against  tlie  execu- 
tor, or  adniini^itrator,  for  any  debt,  claim,  oi-  demand  agaiiist 
his  testator,  or  inte-tate.  in  aiiv  Court  of  law  oi'  ejjuity  of  this 
State,  at  the  time  of  the  presenting  of  the  said  petition  tnen- 
tiotied  in  tlie  second  section  of  tliis  act,  the  proceeding  in  such 
suit  shall  ho  immediately  suspended,  and  shall  be  no  further 
pio-<ec!ited,  until  the  said  petition  slsa'l  have  been  dismissed  ; 
and  the  debt,  claim,  or  demimd,  shall  L»e  examined  and  decided- 
upon  as  in  (liis  act  is  dii-ected.  and  not  otherwise:  and  the 
same  s-hail  be  aiio\K^d,  if  according  to  equity  it  ought  to  be 
alio"\ed,  togetlier  also  uith  such  Ini  ther*  sum,  as  may  be  r-ea- 
sonably  taxed  for  Jie  costs  in  the  said  suit,  if  costs  ought  to  be 
allowed. 

2.  No  suit  shall  be  commenced,  or  prosecuted  against  any 
executor,  or  administrator,  for  any  debt,  demand,  or  claliJi 
against  iiis  testator, or  intestate  aftei'  the  filing  of  the  said  pe- 
tition, and  due  notice  thereof. 

3.  If  it  siiall  so  haj.'pen,  that  the  proceeds  of  the  estate  real 
and  personal  of  the  testator,  or  intestate,  shall  i)roduce  more 
than  sufiicient  to  j)ay  ofT  ^and  satisfy  all  the  creditors  to 
wii«m  distributi(jn  is  ordered  to  be  made,  together  also,  uith 
S!ich  sum,  or  sunss,  as  shall  be  assessed  for  the  costs,  charges 
Htid  expenses,  then  it  Hliall  be  lawful  for  such  other  creditors, 
as  shall  have  been  barred,  by  leason  of  not  exhibiting  their 
claiius  and  demands  to  the  Master  as  aforesaid,  to  present  a  })e- 
tition  to  the  Cuurt  for  i-eiief.  in  icspect  of  such  claims  and  de- 
inand^-,  arid  pi-oper  relief  shall  be  given  in  whole,  or  in  jjart, 
as  t»)  truth  and  e<{uity  .^Isall  seem  meet. 

4.  If  it  shall  so  ha[ipen,  that  the  proceeds  of  the  estate  rea! 
and  persona!  of  tite  said  testator,  or  intestate,  shall  j)roduc(j 
more  tiian  sufficient  to  pay  olf  and  satisfy  all  the  creditors  (;f 
the  said  testators,  or  intestate,  togetiier  also,  with  such  sum,  or 
sums, as  shall  be  assessed  for  the  ccsts,  charges  and  expenses, 
then  the  residu  >  and  surpUis  sha^!  go  to  and  be  divided  amone; 
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lite  ]it'irs,<'ie\isee«,  legatees,  next  of  kin,  or  other  persons  tlicrc 
to  by  law  rtitit'cc!.  its  the  ca'-e  may  be. 

Sec.   "VI.   ^Iml  he  it  enacted  1)1)  the  (mtliorify  aforesaid.  Thai-— - 

1.  Fi'din  Hiiy  setitfiice.  order,  or  <hci'ee.  to  he  eiitored  ia  liay 
Orphans'  T'oui-I,  hj  virtue  of  this  art,  an}  party  aggi-ievfd  inay 
aj)j)*'a!  to  tiie  Prerogative  Ci>iirt  :  INovjdrd  th.it  the  petiTiosi  of 
appeal  he  prest-Mfed  witjiis!  twcu  y  days  afttr  the  making  (sl'the 
said  (iecrc«\  but  no  aj)pea!  siiall  be  taken  tiiei-earier. 

2.  All  seotetices,  orders,  Judgmeiits  and  decrees  to  be  nia.'ie 
and  given  in  the  Prerogative  (Jourt  of  tiiis  st.ito,  whi-ther  th' 
same  be  of  original,  or  appellate  juiisdictioii,  sliall  be  conclti- 
f^ivc  and  final  ;  and  tin  apjjeal  shall  be  allowed  thirefrofn. 

Sec.  Vli.  dad  he  it  enacted  by  the  auihorily  aforesaid.  That — 
The  Prerogali\  e  Court  ()f  tiiis  sta^e.  and  the  <f  fj)hans'  Court-; 
^)f  the  several  counties  of  this  state  respectively,  shall  have  fuii 
])Ower  arid  authority,  to  awaid  i\\u\  is~ne  fnial  j)rocess  njion  tlh; 
several  and  respective  oi-dei's.  judgmetits,  sentiences  and  decree-^, 
before  them  respectively  remaining,  and  to  cotujul  obedience  t> 
their  decrees,  sentences  and  oj-d»  rs  resj)ectively  by  attachnrient. 
injunction,  ne  exeats  execution  against  bo<ly.  execution  agaiii'^! 
goods  and  lands,  or  all  of  them,  or  by  other  ju-oper  leniedial 
writ  to  be  devised,  by  the  said  Courts,  or  any  ol  tliem,  in  legal 
discretion. 


REMARKS  UPON 

Entitled   "  An  Act  for  the  more  just  and  equal  distribu- 
tion of  the  estates  of  deceased   Isisolvenls." 

This  hill  is  intended  to  suj)ply  the  place  of  the  act  concern- 
ing the  estates  of  j<ersons  who  die  insolvent,  jiassed  I2th  June, 
1820. 

The  i_ust  and  equal  distribution  of  estates  of  deceased  insn!- 
vents  among  theii'  ci'editors,  has  from  early  day  been  much  de- 
sired by  the  Legislature  of  New-Jersey.  It  is  an  importan.: 
subject,  and  has  at  several  times  cnga;^ed  their  attention. 

In  May,  or  June,1799,  tiie  late  Judge  Patterson  reported  a 
bill  on  the  subject,  which  with  some  alteration  was  passed  into 
» law  on  the  13th  day  of  the  latter  month.     Pat.  435. 
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This  was  altogether  general  in  its  character,  and  diil  twt 
prescribe  tiie  manner  of  carrying  its  jji-ovisions  into  effect,  but 
left  ihat  to  the  ordinary  operations  of  law.  Unforeseen  difficul- 
ties an  se,  and  in  many  instances,  the  just  jturposes  (if  the  law 
were  marred,  or  defeated. — An  effort  at  amendinetit  was  njade 
in  1808,  and  renewed  in  1S09  :  but  the  act  of  the  latter  date 
was  very  ijnjH'rrect  and  short-lived.  The  substitute  of  1813 
was  an  entii-e failure.  Outhe  l!2li»Jnue,  1820,  th.c  statute  \\ as 
enacted,  which  is  now  the  subject  of  consideration. 

Eowever  we  may  apjM'ove  in  general  of  th(^  pi'inciplcs  npot) 
Mhich  it  is  fonnded  ;  it  is  impossible  not  to  see,  that  in  its 
details,  there  is  gieat  iissecurity  to  the  creditors,  and  adilTicnl- 
fy  aimust  insurin(juntable  in  the  effort  to  compel  an  obstinate, 
or  an  artful  executor,  or  administrator  r:iii!ifiil!y  to  account.  It 
is  easily  to  be  understood,  that  there  wiS!  be  severe  sti-uggles 
for  preference  in  tiie  cases  of  insolvent  estsles,  and  it  can- 
not sur-prise  us  to  discovej",  that  t!ic  means  of  contest  are  not 
too  scrvjndnusly  legardeiL 

The  questio!is  whether  the  claim  of  creditors  have  been  pre- 
sented ?  whether  within  the  times  limif.ed  ?  whether  propcrl}j. 
verified  ?  have  become  pi-olific  sources  of  litigation  and  dispute. 
These  matters,  together  with  the  more  important  ones  of  thty 
Hettiement  of  controverted  claiois  among  creditors,  and  the  ex- 
amination of  the  (iccoiinl  and  exhibit  of  the  executor,  oi*  ad- 
ministrator, and  a  varietj!  of  othei"  matters  necessarily  and 
closely  connecicd,  are  accoi-ding  to  t!ie- directions  of  the  sta- 
tute, so  jumbled  together,  that  it  is  scarcely  possible  to  reduee 
this  chaos  to  oider  and  regularity.  That  there  is  also  a  del'ecr 
in  the  coercive  power,  is  too  manifest  to  be  doubted.  Exj)eri- 
ence  has  j)roved,  that  vain  and  futile  are  tlie  best  ;tnd  most  faith- 
ful efforts  of  the  judge,  urJess  he  may  T'est)i-t  to  coercive  povver. 
The  rindicalory  part  of  a  statute,  sometimes  called  itn sancHon, 
must  always  be  its  most  effectual  j)art.      it  is  its  life  blood. 

It  had  becinn*'  necessary  ti»  revi<*e  t!ie  whole  subject  ;  and 
the  hill  repoi-ted   is  respectfuiiy  suggested  a*;- a  substitute. 

This  bill  endeavor's  to  provide  a  remedy  for  the  obvious  de- 
fect* in  t!;e  existing  law,  to  be  moi-e  exjilicit  in  its  terms  and 
provisions,  and  is  divided  into  seven  section-. 

Seccion  I,  Declares  generally,  that  the  estate  real  am!  per- 
sonal «)f  a  deceased  insolvent,  j-hall  undrr  the  decree  cf  tirat 
Court,  before  which  the  executor,   or  administrator  is  by  lav;, 
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bound  to  accotmt,  be  apijlied  to  the    j)a}iiioiit    of  liis  just  debts 
in  a  roHain  spetified  ordci'. 

It  is  not  coiict'ived  ticrcs'^aj'y,  or  useful  in  cxpi'pss  term'',  to 
mart  tliat  its  provisiotis  slial!  extend  to  cases,  wliich  may  have 
orcut-red  antecedent  to  tiie  pa-sing  of  the  act.  All  eights  which 
have  been  acfjuii'ed  by  jnior  laws,  and  ace  tlierefid'e  vested, 
EJiust  remain.  Just  legiiiution  is  in  its  nature  and  jninciple 
p'cospi'ctive. 

1.  Has  been  presecved  in  a!!  one  statutes  upon  this  subject, 
and  seems  to  comport  v\ith  tlic  g;'ner.il  Uiiderstanding  of  aii 
n!  an  kind. 

£.  So  fir  as  rvgunls  the  real  eslak.  this  numbsr  is  nothing 
nsore  than  the  leog  nlion  of  liens  and  incumbcances  thereois 
prexlouiiy  made  and  existing,  and  \\hlch  tf)  s:i,c.h  exleiit  \v(mi«.l 
have  operation  without  this  bi!!.  It  will  be  perceived  tiuit  I 
have  veniuted  to  recommend  a  small  alteration  from  the  pres- 
vnt  statute,  by  rejecting  from  tlie  class  oi' preferred  debts,  tiiose 
secured  by  judgment  in  the  Courts  fir  the  trial  (d"  small  causes. 

The  only  i-ational  question  if,  whether  in  the  distribution  of 
Vue  personal  estate  o^  a  deceased  insolvent,  and  in  the  a{)j)iica- 
tion  of  it  t(j  t!«e  payment  of  iii^  dcrbts,  a  prefei-ence  oiight  to  be 
given  t(»  the  judgment  creditor,  whicii  he  could  not  have  if  h^s 
debtor  v\ere  living.  Unless  there  be  execution,  the  personal 
proiterty  \<  not  houfid  by  tlie  jiidgmnit.  No  /iea  is  created  by 
it.  Great  hai'dshiits  an<l  pei-haps  injustice  have  been  known  to 
jyrevail  ntuier  t!ie  operation  of  litis  statiiiory  j)rovision.  An  in- 
solvent (leljtor  may  have  taken  tlie  bcneht  of  the  acts  giving 
I  elief  in  cases  of  ins  )lvency.  Judgnumts  ir.ay  have  been  ob- 
tained against  hi  in.  and  friun  utter  h<)pe!essness,  process  of  ex- 
ecution n)ay  have  been  neg'ected,  or  deferred. 

Renevolerit  fidends,  ujirigiit  and  just,  may  be  willing  and 
desirous  to  alfoi-d  to  tiie  honest,  but  unfiirtnnate  insolvent  an 
opportunity  «f  exerting  his  industr-y  ?.)\d  his  talents  for  th-' 
support  of  himself  and  his  fasniiy.  For  this  i)urj)ose  they  must 
make  advances  :  years  r(di  un — their  couiidence  in  his  honor 
and  int  grity  was  not  misjdaced  nor  unde.ici'ved — the  goo<! 
l»rovidence  of  (iod  blesses  his  dilig'-nce  and  fuUlity,  and  a 
GonifDrfable  support  is  earned  and  obtained  for  an  otherwise 
suffering  family.  During  his  lifti  time  the  just  and  sacred 
yigtits  of  those  who  have  thus  placed  their  property  in  his  haads 
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are  regarded  and  held  itniolable.  But  tlic  tnomtnt  of  hi '4 
deatli,  uncertain  as  it  is,  sweeps  away  all  tliese  rights.  A  dor- 
ujatit  judgment  pejha|;s  almost  forgottesi,  and  certainly  till 
that  mcmient  estimated  as  entirely  worthies-;,  awakes  from  its 
torpor,  and  witli  unsparing  hand  and  exclusive  authority,  grasps 
every  remnant  of  e.^tate  personal  as  ws^i!  as  real. 

This  is  no  tale  of  fancy.  It  has  often  occurred.  Justice 
has  fre(]uent!y  been  shocked  by  t^nch  events.  And  so  long  as 
<^ur  statute  presei'ves  the  [irefei-ence  of  the  judgmcitt  creditor, 
■  in  the  distribution  o^  ilm  pcrsoiial  estate,  such  events  will  oc- 
cur, to  the  scandal  and  reproacli  (f  the  law,  and  in  mockery 
of  all  justice.  That  t!ie  real  estate  of  t!ie  decease',!  insidvent 
";  should  be  redeesned  fj-oni  the  lifns  am]  incnmhrances,  at  the 
time  of  his  death,  if  il  ha  worth  such  redemptioiK  is  j)eifect!y 
reasonable  and  proper.  Tise  question  licnce  arising  i^,  ought 
not  the  distribution  to  be  of  the  residue  ?  And  ought  it  n(»l  to 
he  conf.ned  to  the  residue  ?     That  surely  is  t!ie  estate  [)roMes-. 

Yet,  notwithstanding  all  this,  I  liavc  not  felt  at  liberty  to  re- 
port tlie  hill  in  that  shaijc,  but  ha\e  preserved  t!ie  p;erere!iC(r 
fsf  the  judgment  creditor,  in  the  distribution  of  the  jjes-sonaity, 
a- well  as  of  tlic  real  estate.  The  exalted  and  sujjereminent 
power  of  mak1:ig  the  rule  nf  aclion,  belongs  to  the  Legislature 
alone.  If  they  shall  think  that  this  j>reference  ougfit  to  be 
confined  to  the  real  estate,  and  ougist  to  extend  no  further  than 
as  it  is  a  lien,  tliey  will  perceive  tlsat  t!»8  numbers  of  this  first 
section  are  so  arranged,  t!rat  a  vt-ry  slight  verbal  alteration 
will  effect  the  object  they  sliall  have  in  view. 

3.  This  is  in  accordance  with  the  laws  of  the  United  States, 
\viiich  declare  tliat  all  debts  due  to  the  United  States,  of  ail  de- 
scriptions, must  first  be  paid.  L,  U.  S.  2d  Vol.  285,  Sec.  5. 
The  supreme  law  of  the  land  having  established  the  principle, 
it  follows  that  the  laws  of  the  several  states  ought  to  conform 
to  it.   2d  Cranch  258. 

The  laws  of  the  United  States  extend  a  like  preference  to  the 
sureties  of  their  debtor. 

4  and  5.  Require  no  remark. 

6.  Is  so  equitable  and  so  reasonable,  that  it  seems  strange 
that  the  law  ever  was  otherwise. 

Section  II.  The  first  section  of  this  bill  having  prescribed 
the  order  of  the  payment  of  debts,  the  second  proceeds  to  or- 
dain in  what  manner  obedience  shall  be   compelled. 
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1.  Pi'cscribes  a  plain  diity  of  tiie  executor,  or  administrator, 
\'}  pri^setit  a  petition  nnder  oath  to  tlie  proper  Court  setting 
forth  the  fuctx,  and  pra}'ing  thcii*  aid  and  advice. 

£.  Directs  the  action  of  the  Court  upon  it,  aiul  commands  a 
j>roper  reference  to  a  Master,  to  inijuii-e  into  the  truth  of  the 
matters  alleged. 

S.  Directs  that  the  Master  as  an  ollicei"  of  ihe  Court,  sliall 
re<juire  the  creditors  to  exhiifit  t!teir  claims  to  hiiii  properly 
verifitil. 

4.  Auilioi  izes  and  couiinands  a  limitation,  which  is  esteemed 
iViore  equitable  and  convenient,  than  any  siataatory  regulation 
cati  niake. 

5.  Auihorizes  and  directs  the  Court  by  their  d-cree,  to  bar 
all  otlier  creditors  (;f  their  acti  >n. 

As  tiie  !a\v  now  stands,  the  bar  is  a  matter  in  pais.  Tiie  re- 
port to  the  Court,  surely,  (jught  tH)t  to  be  made  by  one,  who  is 
to  be  a  j)arty  to  the  future  suit  Tiie  suggestetl  alterali)n  seems 
more  to  agree  witii  tiie  ])rincipies  nf  equity. 

6.  Is  a  direct  inference  Irom  wliat  has  preceded  it,  but  is  set 
down  in  express  words  ex  majori  caulela. 

r,  8  and  9.  Relate  to  exceptions  to  be  taken  Itefore  the  Mas- 
ter against  the  claims  of  creditors,  and  the  acc(Hint  and  exisi- 
bitiot!  of  the  executor,  or  administratoi-. 

Sf-ction  Hi.  Makes  it  th^"  (hity  oi'  the  Master  faitlifuUy  to 
try  the  matters  in  (juestiofi  ;  and  to  decide  them  according  to 
truth  and  right. 

It  cannot  escajse  the  observation  of  the  Legislature,  that 
neither  in  tiiis  btll,  nor  in  the  bill  entitled  an  act  resjjccting  the 
Orpiiap.s'  Courts,  is  it  contemplated  to  appoint  auditors  to  ex- 
amine, or  i-estate  the  accounts  of  executors,  or  administrators. 
On  tlie  contrary,  it  is  studiously  and  carefully  avoided.  The 
business  usually  committed  to  auditors,  can  be  done  by  a  single 
Master  much  bettei-,  w  ivh  less  delay,  to  more  effect,  and  with 
almost  no  proportion  of  the  expense.  Trials  before  auditors, 
as  they  have  been  conducted  for  the  ^last  five  and  thirty  years, 
have  been  grievous  to  be  borne.  The  shame  and  regret  that 
such  has  been  the  case,  cannot  be  lessened  by  the  remembrance, 
that  Orpharjs  and  widows,  and  others  incajiable  of  sounding 
their  complaints,  iiave  been  the  suiTercrs  and  victims.  They 
have  endured  numberless  oppressions,  and  were  ignorant  of  the 
source  of  their  calamities. 
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Why  sliotild  a  trial  so  expensive,  so  delaying,  so  burthen- 
some,  and  so  unsatisfaetory  be  retained  ?  What  one  benefit,  or 
advantage  does  it  ofTer,  or  produce  ?  Can  the  well  known 
and  humiliating  fact,  that  the  appointment  to  the  office  of  au- 
ditor, is  anxiously  sought  as  a  source  of  profit  and  revenue  to 
the  Judges  of  the  Inferior  Court  of  Common  Pleas  plead  any 
apology  ?  It  is  inconceivable  that  an  intelligent  and  just  Leg- 
islature will  ajjprove,  or  tolerate  sucii  abu'ies. 

It  is  hoped  that  the  substitute  proposed  will  meet  approba- 
tion. It  h  certainly  desirable  ti)at  the  proceedings  in  these 
Courts,  b'lould  be  assimilated  as  far  as  may  be,  to  those  in  the 
Court  of  Chancery. 

The  eight  numbers  which  compose  this  section  are  certainly 
required,  if  the  principle  be  adopted. 

Sec'i'ion  IV.  Is  composed  <if  fifteen  numbers. 

1.  Provides  for  exceptions  to  the  Master's  report  and  decis- 
ion. 

2.  Requires  that  tliey  s!ia!!  be  examined  on  equitable  terms. 

3.  Provides  for  the  admission  of  evidence  forgotten,  or  in 
any  other  manner  omitted  ;  arid  allows  t!ie  Court  to  receive  it 
in  discretion,  and  on  reasonable  terms,  but  at  the  sole  costs  of 
the  party  apjilying  to  Iiave  it  received. 

It  is  certainly  i-epugnant  to  our  sense  of  right,  that  Courts 
of  justice  should  be  com[)elled  to  shut  their  eyes,  and  be  blind 
to  important  and  material  trutli.  The  power  here  given  is  in 
strict  analogy  with  the  usual  authorities  of  the  civil  send  en  id  tjf 
law. 

4.  Requires  no  comment. 

5.  Contains  a  caution,  the  principle  of  which  has  been  be- 
fore discussed  in  various  ways. 

6.  Flows  naturally  out  of  5. 

7.  8  and  9.  Require  no  comment. 

10.  Introduces  an  alteration,  which  in  some  instances  is  ve- 
ry important  and  material.  In  general,  on  the  death  of  the 
ancestor,  his  real  estate  is  cast  by  operation  of  law  upan  the 
heir  by  descent.  The  title  is  actually  vested  in  the  heir  :  and 
therefore  orders  for  sale,  and  sales  actually  made,  are  by  the 
statute  declared  to  vest  in  the  purchaser  the  estate  and  title 
which  the  heir  had  therein  at  the  date  of  the  order.  This  num- 
ber proposes  to  overreach  the  title  of  the  heir,  and  vest  in  the 
10 
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purchaser  the  estate  and  title  of  the  ancestor  at  the  time  of  his 
death,  saving  the  right  of  dower.     Thi^i  is  an  insolvent  estate, 
and  surely  there  can  he  no  impropriety  in  avoiding  tiie  dangers 
arising  from  insolvency,  or  emharrassments  of  the  heir. 
11  and  12    Arc   plain  consequences. 

13.  Provides  for  the  decree  of  distribution.  That  the  dis- 
tribution ought  to  be  by  decree,  public,  o])'.'n  and  certain,  must 
be  obvious. 

14.  Ci)i!taitis  a  caution,  and  {)rovides  for  the  case  where  the 
executor,  or  administrator,  shall  refuse,  or  neglect  to  enter  in- 
to i-ecognizance  required  of  hitn.  That  in  such  case,  the  Court 
shall  have  the  power  of  dealing  with  him  very  summarily,  and 
of  executing  their  decree  by  their  own  ofilcer,  will  not  1  think 
be  denied,  or  questioned. 

15.  Results  as  a  consequence  in  pursuing  the  caution. 
Section  V.  Consists  of  f^ur  numbers. 

1.  Contains  some  rules  in  relation  to  suits  ])ending  against 
an  executor-,  or  administratoi",  at  tiie  time  of  his  {)etition.  It  is 
\Gvy  desirable  to  curtail  the  expenses  in  the  cases  of  insolvent 
es^tates.  They  are  enormous  and  o{)pressive,  and  seem  to  grow 
in  an  inverse  ratio,  with  the  means  of  satisfying  the  just  claims 
of  the  creditors. 

No  rea-ion  is  known,  or  imagined,  wliy  suits  under  sucij  cii-- 
cumstances  should  not  be  iniinediately  suspended.  Tlje  fair 
examinaiion  of  the  claims  in  the  Coui't  of  accounl  is  more  fa- 
miliar, ex'jcditious  and  satisfactory. 

2.  This  prohibition  is    proper  for  the  same  reason. 

3.  Pi'ovidcs  a  I'elief  for  creditors,  who  shall  have  been  bar- 
red by  the  decree,  in  case  the  estate  real  arid  personal,  shall 
be  more  than  sufficient  to  pay  off  and  satisfy  all  the  cr-editors 
to  whom  diHribution  is  ordered  to  be  made. 

4.  In  like  manner  contemplates  the  possibility  that  from  the 
rise  of  value,  or  fr-oin  other  causes,  the  estate  shall  jiroduce  a 
surplus  alter  paying  all  the  debts  ;  and  it  directs  that  such 
surplus  shall  be  paid  to  the  persons   theieto  by  law  entitled. 

Section  VI.  Is  entirely  in  conformity  with  the  existing  la\i'. 

Section  VII.  Is  intended  to  give  to  the  Prerogative  Court, 
and  to  the  Orphans'  Courts,  the  same  process  for  the  purpose 
of  compelling  obedience  to  their  decrees,  under  the  provisions 
of  this  law,  which  they  have  a  right  to  use  in  other  and  ordi- 
dinray  cases. 
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AN  ACT  REIiATIVi:  TO  DOWf^K. 


Section  I-  Be  it  enacted  hif  the  ConncU  and  General  Jssem- 
bbj  of  this  State,  and  it  is  hereby  enacted  by  the  authority  of  the 
same,  That — 

The  willow,  whether  alien,  oi-  nut,  of  any  person  dying  tes- 
tate, or  intestate,  shall  notxyiUistanding  any  last  will,  testa- 
ment, or  codicil,  he  endowed,  as  well  of  the  personal  estate  of 
herhushand,  as  of  the  real  estate,  whereof  he,  or  any  other  t> 
hivS  use,  was  seized  dnring  tlie  coverture. 

Sec.  II.  Jnd  he  it  enacted  by  the  anlhoritv  aforesaid,  That — 

1.  The  dower  of  the  widow,  in  and  out  of  the  real  estate  of 
her  husband,  shall  be  for  the  term  ot  her  natural  life  : 

2.  And  shall  be  the  full  and  equal  tliird  part  of  all  the  lands, 
tenemejits,  hereditaments  and  real  estate,  whereof  the  said  hus- 
band, or  any  other  to  his  use,  was  seized  of  an  estate  of  inher- 
itance, at  any  time  during  t!ie  covertui*e,  to  w  hich  she  shall  not 
have  relinquished,  or  released  hcj'  right  of  dower  by  deed,  ex- 
ecuted and  acknowledged,  in  the  manner  prescribed  by  law  for 
that  purpose  ;  whether  any  issue  which  she  might  have  had  of 
the  marriage,  could  have  inherited  the  said  lands,  tenements, 
hereditaments  and  real  estate,  or  not. 

3.  If  a  husband  seized  of  an  estate  of  inhei'itance  in  lands, 
tenements,  hereditaments  and  real  estate,  shall  excliange  the 
same  for  other  lands,  tenements,  hereditaments,  or  real  estate, 
his  widow  shall  not  have  dower  of  both  ;  but  shail  make  her 
election  to  be  endowed  of  the  lauds  given,  or  taken  in  exchange; 
and  if  such  election  be  not  evinced,  by  the  commencement  of 
proceedings  to  recover  her  dower  of  the  lands  given  in  exchaiige 
within  two  years  next  after  the  death  of  her  husband,  she  shall 
be  deemed  to  have  elected  to  take  her  dower  of  the  lands  re- 
ceived in  exchange. 

4.  If  a  person  seized  of  an  estate  of  inheritance  in  lands, 
tenements,  hereditaments,  or  real  estate,  shall  have  mortgaged 
the  same  before  his  marriage,  his  widow  shall,  nevertheless, 
be  entitled  to  dower  out  of  the  premises  so  mortgaged,  as 
against  every  person,  except  the  mortgagee,  andthtise  claiming 
under  him. 
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5.  If  the  husband  shall  purchase  lands,  tenements,  heredit- 
aments, or  real  estate  during  coverture,  and  shall  at  the  same 
time  mortgage  his  estate  in  the  same  lands,  tenements,  heredit- 
aments, or  real  estate,    to  secure  the  j)aYment  of  the  purchase 

,  money,  or  any  part  thereof;  his  widow  siiail  not  be  entitled  to 
dower  out  of  such  land?,  tenements,  hereditaments,  or  real 
estate,  as  against  tiie  mortgagee,  or  those  claiming  under  him, 
although  she  may  nut  iiave  united  in  such  mortgage  :  but  she 
.shall  be  entitled  to  her  dower  out  of  the  same  lands  and  preni- 
ises,  as  against  all  ollaer  persons. 

6.  V/here  the  husband,  or  the  husband  and  wife,  shall  have 
mortgaged  any  lands,  teijements,  her-cditaments,  or  real  estate 
of  the  husband  ;  and  tlie  moitgngee,  or  those  claiming  under 
him,  slialj  after  the  deatii  of  the  husband,  cause  the  moi-tgaged 
j)remises.  or  any  liatt  of  thorn  lo  be  sold,  by  virtue  of  the  de- 
cree of  the  Cou!'t  of  Chancery  ;  and  if  any  surplus  shall  re- 
n^ain,  after  payment  of  (!ie  mo.-jeys  due  on  such  mortgage,  to- 
gether with  the  costs  and  chai'ges  thereon,  the  wjdow  shall 
Tsevertiteless  lie  entitled  to  the  interest  and  income  of  one  third 
i»art  of  sucij  surphis,  for  !ier  li'e,  as  her  dower  in  and  out  of 
^:  o  same. 

7.  The  widow  siiaM  not  be  endowed  of  lands  and  premises, 
conveyed  to  her  husband  by  way  of  mortgage  ;  unless  he 
sliall  have  acquired  an  absolute  estate  therein  duiiiig  coverture. 

Sec.  III.  Ami  he  it  enadcdby  the  aulhorUy  aforesaid,  That — 
Until  dower-  be  assigned  to  [:er  out  of  t!ie  i-eal  estate  of  lier 
husband,  it  shall  be  lawfiji  for  the  widow  t)  remain  in,  and  to 
hold  and  enjoy  the  Mansion  House  of  h(  r  deceased  husband, 
and  the  messuage  and  plantation  thereto  belonging  ;  without 
being  liable  to  pny  rent  for  the  same  :  and  dui-ing  the  same 
time,  shesijHJI  ha\  e  reas()!i;\blc  sustenance  out  of  the  estate  of 
hei'  liusbanil. 

Sec.  ly.  Jnd  be  it  enacted  by  the  anihcrity  (iforesaid.  That — 
1.  If  the  wi(io\v  be  deforced  of  lu-r  dower,  or  cannot  have  it 
without  suit,  or  if  her  dower  be  uni"airly  assigned,  or  not  as- 
signed within  forty  days  after  the  death  of  iter  husband,  then 
s!ie  may  sue  for  and  recover  the  same  vvilh  damages  ;  that  is 
to  say  t!ie  value  of  the  whole  dower  to  her  belonging,  froni 
the  time  of  her  husband's  death,  if  he  died,  or  shall  die  seized; 
or  from  t!ie  time  of  demanding  dower,  if  the  husband  was,  op 
shall  be  seized,  bit  did  nut,  or  shaii  not  die  so  seized,  unto   the 


113 

day  that  she  shall  recover  seizen  of  her  dower  by  judgment  of 
the  Court. 

2.  The  writ  of  dower  called  7inde  nihil  hub et,  tihall  not  abate 
by  the  exception  of  tlie  tenant  that  the  demandant  hatli  receiv- 
ed her  dower  of  another  person,  before  her  writ  was  sued  out  ; 
unless  he  can  shew,  that  the  dower  so  received,  was  in  satisfac- 
tion of  her  right  of  dower  in  the  lands,  or  tenements,  whereof 
she  demands  dower. 

S.  If  the  husband  being  impleaded  for  land,  give  up  the 
same  to  his  adversary  by  covin,  his  widaw  shall  recover  her 
dower  of  the  said  lands  ;  and  if  the  husband  lose  tlie  land  in 
demand  by  default,  the  widow  demanding  her  dower  thereof 
shall  be  heard  ;  and  if  it  be  alleged  against  her  that  her  hus- 
band lost  the  land,  whereof  dower  is  demanded  by  judgment, 
whereby  she  ought  not  to  have  dower  ;  and  then  it  be  enquired 
by  what  judgment,  and  it  be  found,  that  it  was  by  default 
whereunto  the  tenant  must  answer  ;  then  the  tenant  must  an- 
swer further  ;  and  shew  that  he  had  and  hath  right  in  the  said 
land,  according  to  tlic  form  of  the  writ,  tiiat  the  tenant  before 
yued  out  against  tlie  husband  :  and  if  he  shew  that  the  hus- 
band of  such  wife  had  no  light  in  the  lasids,  nor  any  other  but 
he  that  holdeth  them,  the  tesiant  shall  go  quit,  and  the  widow 
shall  not  recover  her  dower  therein  ;  but  if  he  shew  not  the 
same,  the  widow  shall  recover  her  dower. 

4.  Where  a  wiJow  having  no  right  to  demand  dower,  sues 
out  a  wi'it  of  dower  against  the  guardian  of  the  heir,  such 
heir  being  witliin  age,  and  the  guardian  endows  the  widow  by 
favor,  or  makes  default,  or  by  collusion  defends  the  plea  faint- 
ly, whereby  she  is  awarded  her  dower  in  prejudice  of  the  heir; 
in  every  such  case  the  heir  when  he  comes  to  full  age,  shall 
have  the  like  action  to  demand  the  seizen  of  his  ancestor 
against  such  widow  as  he  should  have  against  any  other  de- 
forcer.  But  the  widow  shall  in  such  action,  be  allowed  to 
shew,  that  she  had  a  right  to  her  dower,  and  if  she  shew  such 
right,  she  shall  go  quit,  and  retain  her  dower,  and  if  she  shew 
it  not,  the  heir  shall  recover  his  demand. 

5.  In  like  manner  the  widow  shall  be  aided,  if  the  heir,  or 
other  person  implead  her  for  her  dower  ;  or  if  slie  lose  hep 
dower  by  default  ;  in   which  case   the  default  shall  not  be  so 
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prejiulicia]  to  her,  but  that  she  shall  recover  her  dower  if  aUa 
have  right  thereto,  and  she  shall  have  a  writ  in  this  form  : 

Command  A  that  Jiistiy  and  wi  hout  delay,  he  render  to  B. 
who  was  the  wife  of  C,  so  much  land,  (specifying  the  land,) 
with  tiie  appurtenances  in  D,  which  she  claims  to  be  lier  rea- 
sonable dowei-,  or  of  her  reasjnable  dower,  ofviiich  the^afore- 
said  A,   dcfurcetii   her,  he. 

And  to  this  wiit.  the  teuaiit  shali  have  his  excejjtions,  to 
shew  that  she  iias  no  riu,ht  to  be  endowed  ;  and  if  lie  can  verify 
his  exception,  he  shall  go  quit  .:  and  if  not,  the  widow  siiall 
recover  the  lands,  whereof  she  was  before  endowed- 

Siic.  y.  Amlht  it  enacted  hy  the  authorilij  (ijoresaid,  That — 

1.  A  writ  of  adirieasuienient  of  dower  s-iiaii  be  granted  t ) 
a  guardian,  nwd  the  heir  when  he  comes  of  fu!  nge,  sijal!  not 
be  bound  by  tlie  suit  of  such  giiardian.  if  it  bo  by  cdhnion  ; 
but  he  may  adniea-ui-c  t!ic  dower  after-,  hs  it  ought  to  be  ad- 
measured by  law. 

2.  in  tiie  wiit  ul'  admea«i!ecment  of  dower,  as  well  as  in  the 
writ  of  admeasurement  of  i)asture,  if  llsc  defendant  come  at 
the  day  Contained  in  the  writ,  to  atsswer  ihe  plaintiff ;  the  pica 
shal!  jiass  between  them  :  and  if  he  co:ne  not,  admeasurement 
shall  be  nmde  upon  his  deian'r. 

J.  No  SheriiT siiall  indd  plea  of  a:!ineas{i!-e;nrnt  of  dower, 
or  of  pasture. 

4.  Every  writ  of  dow"'r,  and  of  admea^ ;:;:.;  .:'.  of  do\\er. 
or  pasture',  slfiili  i-vsue  out  of.  ait«l  be  returnable  to  the  Su- 
preme Court  (d'  tliis  State,  oi*  to  some,  or  one  of  tlie  Superior 
Courts  <d^  ComiDon  JMeas  :  all  wiiich  Courts  are  hei-eiiy  de- 
Ciare<l  to  have  t'ogoizance  of  the  simie. 

Sec.   Vi.   v^ndbi'  it.  enacted  by  tin  auti'iority  aforesaid.  That — 

1.  WheneviM*  an  estaie  in  lands,  tenemetits.  or  hcredita- 
ments,.Rhall  be  ftonveytd  <o  any  prrson  and  his  intended  \vifi> 
or  (o  such  iutendei!  wile,  alone,  or  in  ti-ust  for  siudi  wife  a'o  le, 
for  the  purpose  of  ere:. titig  a  jointure  for  jjucIi  isiterified  wife, 
atid  with  her  assent :  SNch  jointure  shall  be  a  bai;  to  any  claim, 
or  ri^^ht  of  dower  <d'  sucSi  vrife  of  the  i-esidue  of  the  lands, 
tenementij,  hereditaments  and  real  estate,  whicii  at  any  time 
were  her  said  husi»and'.>. 

Nor  shall  s!ie  demand,  claim,  or  have  her  dower  of,  or 
against  them,  or  any  ui  them,  who  siiali  have  tiio  lands,  tene- 
ments, or  hereditaments  of  her  said  husband. 
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2.  The  assent  of  the  wife  to  such  jointure,  shall  be  made- 
manifest  only  by  her  having  become  a  paity  to  the  conveyance^ 
by  w  hich  the  said  jointure,  shall  iiavc  been  settled,  she  being 
at  the  time  of  (he  full  age  of  twenty-one  yeai's. 

3.  Any  pecuniary  j)rovision,  that  shall  be  made  ^or  the  ben- 
efit of  an  inteiuknl  wife,  and  in  lieu  of  dower,  shall  if  assented 
to  by  such  intended  wife,  in  form  aiui  efTect  as  above  provided, 
be  a  bar  to  any  tisht,  or  claim  of  <lo\ver  of  such  wife,  to  any 
lands,  tenements,  hereditaments,  or  real  estate,  which  at  any 
time  shall  have  been  her  said  husband's. 

4.  If  before  her  coverturej  but  without  her  assent  signified, 
as  above  provided  ;  or  if  after  her  covertur<^,  lauds,  tenements 
cv  hereditaments  shall  be  given,  or  assured  for  tlie  jointure  of 
a  wife,  or  any  {)ecuniary  provision  be  made  for  her  lien  of 
<lo\ver,  tin",  uidow  may  at  her  election,  forego  and  waive  such 
jointure,  or  pecuniary  provision,  and  demand  and  have  her 
dower  of,  and  in  the  lands,  tenements,  heieditaments  atid  real 
estate  of  her  husband  as  aforesaid. 

5.  If  lands  sliall  be  devised  to  a  woman,  or  a  pecuniary,  or 
other  p'ovision  he  made  for  her  by  v\il!,  in  lieu  of  dower,  the 
widow  may,  nevertheless  at  her  election,  forego  antl  waive 
such  devi,e,  os*  pecuniary,  or  other  provision,  and  demand  and 
have  her  dower  in  the  lands,  tenements,  hereditaments  and 
real  estate  of  her  liushand  as  aforesaid. 

f.  If  the  widow  ha  lawfully  ex'pu^^ed,  (m*  evicted  from  her 
jointure,  or  from  any  part  tliereof,  without  fraud,  or  covin,  by 
lawful  entry,  or  action,  or  by  discontinuance  of  her  husband, 
si>e  shall  be  end<;\ved  of  as  m;ich  of  the  residue  of  her  hus- 
band's lands,  tenements,  or  hereditament?^,  wliereof  she  was 
before  dowable,  as  the  same  lands,  tenements,  or  hereditaments, 
from  whic'.i  she  sisall  be  so  evicted,  or  expu^jcd  shall  amount, 
or  extend  to. 

r.  In  like  manner  if  the  devise,  legacy,  or  pecuniary  pro- 
vision, uliich  shall  be  nsade  for  the  bctjefit  of  any  intended 
wife  in  lieu  of  dower,  shall  fail  in  jjart,  or  in  whole,  from  any 
cause  not  being  tlse  fault  «)f  the  widow,  she  shall  be  endowed  of 
so  much  of  iier  hinband's  land^,  tenements,  or  hereditaments, 
as  siial!  make  up  and  supply  the  entire  deficiency  of  the  value 
and  amount  of  t!ie  said  devise,  legacy,  or  pecuniary  provision 
so  failins;  a-"  aforesaid. 
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Sec.  VII.  Ind  be  it  enacted  by  the  authority  aforesaid,  That— 

1.  The  (lower  of  the  widow  in  and  out  of  the  personal  estate 
of  her  deceased  husband,  shall  be  absolute  : 

2.  And  shall  be,  in  case  the  husband  shall  leave  children,  or 
otiier  lineal  descendant,  one  full  and  equal  third  part  of  the 
whole  surplus  of  his  personal  estate,  goods,  chattels,  credits 
and  effects,  after  paj'ment  of  debts,  and  charges  and  expenses 
of  settling  the  estate  : 

Provided,  always,  that  the  said  ful?,  equal  third  part  of  the 
said  surplus,  shall  not  exceed  such  sum  as  would  have  been  a 
child's  share,  in  case  the  husband  had  died  intestate  ;  and  if 
the  said  full  equal  third  part  shall  exceed  what  would  have 
been  a  child's  share,  in  case  the  husband  had  died  intestate, 
then  and  in  that  case,  the  widow's  dower  in  and  out  of  the  per- 
sonal estate  of  her  deceased  husband,  shall  be  reduced  to  such 
amount,  as  would  have  been  a  child's  share,  if  the  husband 
had  died  intestate. 

3.  If  the  deceased  husbanfl,  whether  testafte,  or  intestate, 
shall  leave  no  children,  nor  other  lineal  descendant,  then  and 
in  that  ca^e,  the  widow's  dower  in  and  out  of  the  personal  e;-- 
tate  of  her  deceased  husband,  shaB  be  one  full  moiety  of  the 
said  surplus. 

Sec.  VIII.  And  be j,t  enacted  by  the  authority  aforesaid,  That — - 
The  Court  of  Chancery,  the  Prerogative  Court,  and  the 
Orphans'  Court,  in  and  for  the  several  and  respective  counties 
of  this  state,  shall  in  their  several  and  respective  jurisdictions 
and  according  to  the  rules  and  proceedings  of  the  said  several 
Courts,  have  full  jjowcr  and  authority  to  order,  adjudge  and 
decree  to  the  widow  her  reasonable  and  lawful  dower  in  and 
out  of  the  estates  real  and  personal  of  her  deceased  husband, 
witlj  Just  and  proper  assessment  of  damages  for  the  detention  of 
the  same,  and  costs,  where  damages  and  costs  ought  to  be  al- 
lowed according  to  the  true  intent  and  meaning  of  this  act  : 
and  the  same  oider,  judgment,  or  decree,  to  cause  to  be  exe- 
cuted and  obeyed  by  proper  and  convenient  final  process,  to 
be  selected,  or  devised  in  legal  discretion. 

Sec.    IX.  And  be  it  enacted  by  the  authority  aforesaid,  That — 

1.  In  case  there  shall  be  a  decree  of  divorce,  dissolving  the 
bond  of  matrimony  for  the  fault  of  the  wife,  she  shall  not  be 
endowed. 

2.  If  the  wife  voluntarily  leave  her   husband  and  go  away^ 
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and  continue  with  lier  adulterer,  she  shall  he  disahlcd  and  for- 
ever barred  from  having  her  jointure,  or  dower  in,  or  out  of 
the  estate  I'eal,  or  j)eisonal  of  t!»c  deceased  husband  ;  unless 
her  husband  be  voluntarily  reconciled  to  her,  and  suffer  her  to 
dwell  witli  him,  in  which  case  she  shall  be  restored  to  her 
jointure,  or  dower  in  iind  out  of  the  estates  real  and  personal 
as  aforesaid. 

3.  If  a  wife  after  being  ravished,  consent  to  the  ravisjier, 
she  shall  be  disabled,  and  fniever  barred  of  liei' jointure,  or 
dower  as  aforesaid  ;  unless  her  husband  be  voUintarily  recon- 
ciled to  her,  and  suffer  her  to  dwt-ll  with  him,  and  tlien  she 
shall  be  i-estored  to  her  jointure,  or  dowej*  as  afoi-esaid. 

Sec.  X.    And  be  it  enacted  by  the  authority  aforesaid,  That — 

1.  Every  jointure,  devise,  legacy  and  pecuniary  jjrovision 
in  lieu  of  dower,  shall  be  forfeited  by  the  v.onian  for  whose 
hejiefit  it  shall  be  made,  for  the  same  causes,  and  in  the  like 
cases,  in  which  siie  would  forfeit  her  dower  :  and  upon  such 
forfeiture,  any  estate  so  conveyed  for  jointure,  and  every  de- 
vise, legacy  and  pecuniary  j)rovision  so  to  be  made  as  afore- 
said, shall  immediately  vest  in  the  person,  or  his  legal  repre- 
sentatives, in  whom  they  would  have  vestcii  in  t!ie  determina- 
tion of  her'  interest  therein,  by  the  death  of  such  woman. 

2.  The  widow  shall  demand  her  dower  in  tlie  real  estate  of 
her  husband,  and  v,ithin  twenty  years  after  her  title  thereto 
shall  have  accrued  and  not  aftei-  :  Provided,  that  tlie  time  du- 
ring which  she  shall  be  an  infant,  insane,  or  imj)risoned,  shall 
not  be  taken,  or  comiiuted  as  any  jiait  of  the  above  limited 
period  of  twenty  years. 

Sec  XI.   And  be  it  enacted  by  the  authority  aforesaid.  That — 

1.  No  art.  dofd,  or  conveyance  executed,  or  j)orformed  by 
the  iKHband,  without  the  assent  of  the  wife,  evinced  by  her  be- 
ing a  party  thereto,  and  acknowledging  tlie  same,  in  the  man- 
ner required  by  law  to  pass  the  estates  of  married  women,  and 
no  judgmejit,  or  deci-ee  confessed  by,  or  i-ecovered  against 
him,  and  no  latcbes,  default,  covin,  or  ciime  of  the  husband, 
shall  prejudice  tiie  light  of  his  widow  to  her  dower,  or  joint- 
ure, or  preclude  her  from  the  reeoveiy  thci-eof,  if  otheiwise 
thereto  lawfully  enticed. 

2.  If  the  widow  shall  unreasonably  detain  the  chartes,  ti- 
tle, deeds,  or  eviJcnces  of  the  estate    from  tlie    heir,  or  other 
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person  tliereto  lawfully  entitled,  she  shall  be  prevented   from 
her  dower,  until  she  restores  the  sume. 

3.  If  the  widow  when  sole,  or  with  any  after  taken  husband, 
shall  alien,  gi-atif,  convey,  bargain,  or  sell,  the  lands,  tene- 
ments, Iiei-editanients,  or  real  estate  assigned  to  her  in  do  .ver, 
or  any  of  them,  whetiier  the  same  be  with,  or  without  war- 
ranty ;  or  the  lands,  tenements,  hereditaments,  or  real  estate 
given,  devised,  granted,  conveyed,  or  bargained  to  her,  or  for 
her  use,  in,  for,  or  a*  her  jointure,  sucli  alienation;  grant  con- 
veyance or  bargain,  shall  be  valid  and  effectual,  according  to 
the  terms  of  the  said  alienation,  grant,  conveyance,  oi*  bar- 
gain, not  exceeding  the  natural  life  of  the  said  widow,  or  wife; 

Provided,  (hat  the  said  widow,  or  wife  be  not  otlierwise  by 
law  disqualified  fi'om  making  such  alienation,  grant,  convey- 
ance, or  bargain. 

4.  Such  alienation,  grant,  conveyance,  or  bargain  of  the 
said  lands,  tenements,  hereditaments,  or  real  estate  shall  not 
be  deemed,  or  taken  to  be  cause  of  forfeiture  of  dower,  or 
jointure,  nor  shall  in  any  wise  prejudice  tiie  right  of  the  widow 
thereto,  except  according  to  the  terms  of  the  said  alienation, 
grant,   conveyance,  oj*  bargain  as  aforesaid. 

5.  The  wi<low  may  b'^qneath  her  emblements,  if  she  shall  not 
otherwise  by  law  be  disqualified  from  making  a  last  will,  or 
testament. 

6.  Her  emblements  if  not  bequeathed,  or  otherwise  disposed 
f)f,  shall  go  to  her  administrator,  and  shall  be  assets  in  his 
hands. 

7.  The  alienee,  or  grantee  of  the  widow,  and  those  claiming 
Under  him,  shall  in  like  manner  take  the  emblemenls  to  his  an<l 
their  own  use. 


ilEMASKS  WON  THE  ACT  RESPECTING  DOWER. 

Dower  is  intended  to  be  a  reasonable  and  just  [irovision  for 
the  widow    out  of  the  estate  of  her  deceased   husband. 

That  such  provision  ought  to  he  made,  that  it  should  be  fair 
and  liberal,  and  that  it  ought  to  be  established  by  certain  an-d 
prudent  rules,  none  will  atten)|)t  to  deny. 

Positive  law  has  for  along  course  of  years,  confined  the  dower 
to  the   realty.     This  is  peculiar  to  the  law  of  England.     Tli© 
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civil  law  knew  no  such  principle  ;  and  had  nothing  that  hears 
tTsembliiMce  to  it  ;  hut  provision  lor  the  widow  and  ^oungt  r 
cliildrcn  was  by  no  means  neglected. 

It  was  esteemed  just  and  right  in  early  time  in  England,  as 
it  certainly  is  in  all  time,  that  (hnver  should  he  given  to  the 
widow,  tor  her  support  avid  sustenarscc,  and  for  the  nurtur»5 
and  education  of  younger  children.  To  attain  this  important 
ohject,  the  attention  of  the  Legislature  was  drawn  to  that 
property  of  tite  hushand,  wjiich  was  permanent  and  valuahle. 
Chattels  were  then  of  little  estimation.  Ci'edits  to  any  ex- 
tent were  unknown.  Tlie  j)ersonal  estate  of  a  man  was  scai'ce- 
ly  hrought  into  account.  Wealth  was  comj)uted  only  in  lands. 
At  that  time,  and  in  such  a  view  of  projierty,  it  was  claimed 
and  most  pertinaciously  insisted  upon,  that  the  widow's  por- 
tion should  he  a  life  estate  in  one  third  of  tlie  realty  of  which 
the  hushand  was  seized  at  any  time  dur-ing  coverture. 

The  oldest  and  most  veiierahle  statute  in  tlie  statute  book 
ratifies  and  acknowledges  this  as  jjer  right.  Th-rc  it  is  record- 
ed and  enrolled  among  the  lihsriies  of  England,  asserted  and 
defended  with  arms  and  unto  blood  :  and  from  that  day  to  this, 
through  all  the  changes  of  tlie  values  of  property,  tlie  princi- 
ple and  the  rule  have  been  u?!Hlt<M-ably  the  same. 

By  tiie  ancient  cosjimon  law,  as  it  stood  in  the  reign  of  Hen- 
ry the  second,  the  jjcrsonal  estate  of  a  man,  was  to  he  divided 
into  three  parts,  one  of  which  went  to  his  heirs,  or  lineal  de- 
scendants, another  to  his  widow,  and  tiie  remaining  third  he 
might  bequeath,  or  otherwise  dispose  of.  If  he  had  no  wife, 
then  he  might  dispose  of  one  moiety,  and  the  othei"  went  to  his 
cliildren  ;  and  so  econvcrso,  if  lie  had  no  children,  the  wife  was 
entitled  to  a  moiety,  and  he  might  hequeatli  tlie  other.  But  if 
he  had  neither  wife,  norchildj,  the  whole  was  at  his  own  dispo- 
sal. The  shares  of  the  wife  and  children  were  called  their 
reasonable  parts,  and  the  writ  de  rationahili  parte  honornm  was 
given  to  recover  them. 

The  law  of  Scotland,  in  like  manner  divides  the  personal 
property  of  the  husband  ;  and  the  right  of  the  wife  and  chil- 
dren to  the  pars  rationuhilis  is  held  sacred  and  inviolable  to 
this  day. 

The  statute  of  distribution  22  and  23  Car.  2d  c.  10,  penned 
by  Sir  Walter  Walker,  the  most  eminent  civilian  of  his  day, 
and  one  of  the  most  profound  lawyers  of  any  age,   disposes  of 
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the  personal  projjerty  a^  sl  deceased  iatcsfale  hi  Si  manner  very 
similar  in  many  respects — Tliis  statute  has  long  since  been 
re-enacted  in  IN.  Jersey,  and  in  alnjost  all  tiie  states  of  the  Union. 

Very  getieral  indeed  is  the  assent  of  society,  that  the  widow 
ought  to  have  a  right  to  a  reasonable  poition  of  her  deceased 
husband's  personal  estate.  If  such  ought  to  be  her  right,  then 
surely  his  will  ought  not  to  deprive  her  of  it. 
^  I  cannot  help  adding,  that  by  the  marriage,  the  husband,  if 
he  chooses,  becomes  the  absolute  proprietor  of  the  personal  es- 
tate of  his  uife,  and  he  vej-y  seldom  fails  to  assci't  that  choice. 
His  interest  in  her  real  estate  is  to  remain  during  coverture, 
and  probably  during  life.  Very  often,  nay  generally,  in  this 
country,  it  becomes  expedient  to  make  sale  of  her  lands.  With 
very  few  exceptions,  and  then  not  promising  a  happy  result, 
she  is  under  his  influence,  and  I  may  almost  say  his  control. 
Generally  therefore,  she  unites  with  him  in  the  sale,  atid  the 
purchase  money  may  become  his  own,  and  if  re-vested  in  the 
purchase  of  other  lands,  the  title  is  made  to  him  alone.  Can 
we  then  deny  that  justice  and  fairness  require  some  provision 
of  law  to  meet  this  extreme  inequality. 

The  widow  has  not  only  a  civil,  but  she  has  also  a  moral 
rio-ht  to  dower.  It  is  as  repugnajit  to  religion  and  morals,  as 
it  is  contrary  to  law,  to  deprive  her  of  it. 

The  view  of  this  subject  taken  by  Sir  Joseph  Jekyl  £  P. 
Wms.  702,  is  full  of  instruction  and  truth.  Dower  is  and  al- 
ways has  been  a  favorite  of  tlie  law.  '*it  has  became,"  says 
Bacon,  "  a  common  bye  word  in  the  law,  that  the  Jaw  loveth 
three  things,  life,  liberty  and  dower."  It  overruns  the  claims 
of  creditors,  and  extends  to  all  real  estate  of  an  inheritable 
character,  which  has  belonged  to  the  husband  during  coverture  : 
and  it  is  right  that  it  siiould  be  so.  Her  title  being  consummate 
upon  the  husband's  death,  has  relation  back  to  the  marriage, 
and  therefore  precedes  all  incumbrances  created  by  him  after 
that  time.     Dolem  noii  uxor  marito,  sed  nxori  maritus  offert. 

I  have  felt  it  to  be  my  duty  in  presenting  this  bill  to  the  Le- 
''islature  to  suggest  to  them  the  propriety  of  extending  the 
dower  eo  nomine,  so  as  to  reach  a  reasonable  portion  of  the  sur- 
plus of  the  personal  estate  of  the  husband  after  the  payment  of 
his  debts.  Proud  and  elevating  will  be  the  remembrance  that 
New-Jersey  has  set  the  honorable  example,  and  has  been  the 
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fii'tit  to  make  provision  for  the  widow  out  of  tlie  personal,  as 
well  as  the  real  estate  of  her  husband,  a  provision  independent 
of  htm,  and  of  wliicli  he  canrsot  by  will  deprive  her. 

Section  I.  This  declares  the  general  principle,  to  whicli  1 
Jiave  already  adverted. 

Section  II.  Ascertains  what  shall  be  the  dower  of  t!i« 
real  estate. 

1.  Declares  it  to  be  an  estate  for  life. 

2.  Tl]at  it  shall  be  one  third  j)art  of  all  real  estates  of  in- 
heritaiice,  whereof  the  hnshand  shall  have  been  seized  at  any 
time  dining  coverture,  and  which  s!ie  shall  not  have  released. 
This  is  as  the  law  now  stands,  R.  L.  39",  Sec.  1-  I  have  ad- 
ded to  it  a  rejection  in  express  terms  of  the  feudal  condition 
that  issue  ■which  she  might  have  had  of  the  marriage,  could  have 
inherited  ihx  same  real  estate.  It  cannot  be  necessary  to  discuss 
this  subject  to  any  greater  length. 

5.  It  is  believed  that  all  respectable  autiiorities  concur  in 
this  ;  althougli  in  strictness  of  lariguage  the  husband  was  cer- 
tainly seized  of  both  estates  during  the  coverture.  The  pro- 
])riety  and  the  justice  of  giving  and  requiring  election  seems 
manifest.  Perk.  318,  519,  Co.  Lit.  316,  Leon  285.  Where 
a  right  of  election  is  thus  expressly  given  by  statute,  it  natur- 
ally follows  that  some  specified  time  should  be  appointed,  iti 
which  the  election  is  to  be  made  known,  or  that  the  alternative 
shall  be  presumed. 

4.  This  is  a  familiar  principle  at  law  and  in  equity,  and 
why  it  has  not  been  expressly  enacted  I  am  at  a  loss  to  an- 
swer.    7  John.  278,    15  John.   319. 

5  and  6.  Aie  on  the  same  footing,  and  are  supported  by  nu- 
merous authorities  in  our  own  Court  of  Chancery,  and  also 
in  New-York.     1  J.  C.  R.  45,  5  J.  C.  R.  482. 

7.  Requires  no  comment. 

Section  III.  Is  in  conformity  with  the  existing  law.  R. 
L.  397,  Sec.  2.  The  latter  clause,  which  requires  that  the  wid- 
ow shall  have  reasonable  sustenance  during  her  qurantiiie,  was, 
for  some  reason  entirely  unknown,  omitted  in  our  statute.  The 
old  treatises,  without  one  exception,  contain  it.  It  is  confirm- 
ed in  Mag.  Car.  c.  7.  It  is  re-enacted  in  almost  all  the  states 
of  the  Union.  I  have  taken  the  libcfty  to  re-annex  it  to  the 
-statiit'^,  and  bring  it  before  the  Legibiatum- 
11 
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Section  IV.  Consists  of  five  numbers,  and  comprehends 
the  3d,  4th,  5th  and  6th  sections  of  the  act  relative  to  dower. 
R.  L.  39r. 

,1.  Is  extracted  from  Srat.  £0  Hen.  S,  c.  1.  commonly  called 
the  statutvi  of  Merton. 

2.  Is  taken  fs-om  3  Edwd.    1  c.  49. 

3,  4  and  5.     Are  from  15  Edwd.   1  c.  4. 

Ill  rcj)orting  these  to  the  Legisiatiu-ff,  the  late  Judge  Patter- 
Hon  adopted  the  very  language  of  the  old  statutes,  except 
where  alterations  becatne  absolutely  necessary. 

That  langi-sage,  hu\\ever  antiquated  and  inelegant,  had  re- 
ceived judicial  construction  from  the  yea»-  1825,  and  thei-e  was 
no  remaining  doubts  to  be  set  at  rest. 

Sec.  V.  The  same  remarks  apply  ^vitli  equal  force,  and  in 
cxtenso  to  the  four  nu;nbers  composing  this  section.  They  are 
taken  from  13  Edw.  1,  c.  7.  and  sections  7,  8  and  9  of  onr 
statute.  li.  L.  399.  The  reason  of  t!ie  slight  alteration  in 
4,  with  respect  to  tlie  jurisdiction,  must  be  obvious. 

Section  'VI.  Jointures  in  bar  of  dower  are  entirely  the 
creatures  of  statute.  A  very  strict  construction  has  been  given 
to  that  of  sr  Hen.  8,  c.  10,  as  it  was  deemed  derogatory  of 
common  right.  But  that  a  fair  contract,  entered  into  b.^tween 
parties  under  no  legal  disability  to  contract,  for  a  certain  de- 
finite settlement  in  lieu  of  dower,  ought  to  prevail,  and  to  be 
carried  into  effect,  seems  at  this  day  a  proposition  that  car- 
ries its  own  evidence. 

1.  Declares  it  to  be  lawful  to  make  sncii  jointure,  and  that 
if  valid  and  effectual,  and  with  the  asi-ent  of  the  intended  wife, 
it  shall  bar  her  rigiit  of  dower  in  the  residue  of  the  lands '(,f 
lier  husbar.d. 

2.  Describes  how  that  assent  shall  be  expressed,  and 
requires  that  it  shall  be  only  by  deed.  An  infant  wiihin  the 
age  of  twenty-one  years,  is  incapable  in  law  of  making  such  a 
contract,  or  of  signifying  such  an  assent. 

3.  Authorizes  a  pecuniary  provision  in  lieu  of  dower,  and 
assented  to  in  like  manner,  and  by  a  woman  of  like  capacity, 
to  take  effect,  and  bar  the  right  of  dower. 

4.  Acknowledges  the  right  of  the  widow  to  elect  in  ail  ca- 
ses, uhero  she  has  not  given  the  express  assent  before  men- 
tioned. 
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5.  Extends  the  same  priiici|>le  to  devises  and  legacies,  to  be 
given  to  a  >vonian  in  lieu  of  lier  dower. 

Section  VII.  The  object  of  this  secHon  is,  to  determine 
the  amount  of  the  dower  of  the  widow  in  and  out  of  the  per- 
sonal estate  of  tiie  husband. 

If  it  shall  please  tlie  liCgislature  t<»  adopt  the  ptioriple  re- 
commended, there  can  be  hut  little  doubi  as-  to  tiie  amount. 
Tlje  statute  of  Distribution  is  almost  two  bundi-ed  years  old. 
So  far  as  it  respects  the  widow's  portion,  it  has  rocoived  uni- 
versal appr.'ibation.  Jurist^,  phihtsopiiers  and  law  giver^, 
have  concurred  in  pronouncing  its  eulogium.  It  wiii  be  seen 
that  in  no  case  can  the  widow's  dower-  in  and  out  of  the  pei- 
sonal  estate,  amount  to  more  than  what  the  Legislature  of  this 
state  in  adopting  and  re-enacting  the  statute  of  distributions, 
have  adjudged  to  be  a  reasonable  portion.  In  many  cases  it 
will  in)t  be  so  much.  It  cannot  exceed  what  would  be  a  child'^i 
share  in  the  case  of  intestacy. 

Section  VIII.  Courts  of  etjuity  have  i)roj)e.rly  jurisdic- 
tion of  dower,  not  by  writ  but  by  bill. 

It  is  here  proposed  to  extend  this  equitable  jurisdiction,  so 
that  Jiot  only  the  Chancery,  but  tiie  Prerogative  Court,  and  the 
Orphans'  Cinirts  shall  have  cognizance  of  the  subject. 

This  jui-isdictioM  is  not  intended  to  be  exclusive,  nor  is  it  so 
expressed.  It  will  by  no  means  interfere  with  the  j)roj)cr  cog- 
nizance of  the  subject,  by  the  Courts  of  law  by  writ  :  asid  it 
is  hoped  and  believed  that  much  good  may  be  the  result. 

Sec.  IX.   Relates  to  the  f(M'fciturcof  dower- 

1.  Such  decree  as  is  here  desci'ibed,  can  be  j)ron<uinced  only 
on  full  trial  :  and  if  the  decr'ee  be  just,  the  culprit  convict  ought 
not  to  meet  the  consideration  due  to  a  chaste,  virtuous,  and  af- 
fect io!i  ate  wife. 

2.  Is  copied  litei-aliy  from  our  statute.  R.  L.  400.  It  was 
taken  fi-om  IS  Edw.  1,  c.  34,  and  was  re-enacted  in  1799  in 
this  state  with  universal  approbation. 

3.  Is  copied  in  like  manner'  from  the  same  page.  It  was  ta- 
ken from  6  R.  2,  c   6. 

Sec.  X.  1.  Dir-ects  a  forfeiture  of  the  jointure,  devise,  le- 
gacy, or  pecrrniary  provision  in  lieu  of  dower  for  the  same 
causes  that  would  forfeit  the  dower.  To  this  there  can  be  no 
possible  objection. 
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2.  Is  a  statute  of  limitation  with  respect  to  the  claim  of  dovc- 
CI-.  It  is  much  controverted,  whether  the  statutes  of  limita- 
tion us  tiicy  are  drawn,  extend  to  the  dowress,  In  New-York 
it  has  repeatedly  heen  decided  in  the  negative.  6  John.  290, 
t]  J.  C.  R.    194.      In  New-Jersey  it  is  qutslio  vexatu.] 

Sec.  XI.  i.  is  intended  to  be  declaratoi-y.  The  ancient 
law  whicli  declared  that  the  tr-eason,  or  crime  of  the  husband 
shoiihi  work,  forfeiture  of  the  dv)vver  of  the  wife,  has  long  since 
been  held  in  abiiorrence.  It  is  now  universally  assented  to, 
tlii'.t  neithe!"  his  conti-act,  his  default,  nor  his  crime,  from  which 
<!u!-ing  covei'ture  s!»e  may  have  suffered  in  poverty  and  in  corj- 
teaijit,  shall  be  remembered  isj  prejudice  of  her  sacred  riglit  of 
J  lower. 

2-.  Is  in  conformity  \sii!i  tlie  existing  law.  Hob.  199,  9  Co. 
15.  D}er  230,  i'erk.    359,  360. 

3.  By  tlie  statute  6  Edw.  1,  c.  7,  commonly  called  t!ic  sta- 
tute of  GliMicester,  it  was  enacted,  that  upon  tiie  alienation  in 
fee  or'  far  life,  by  tlie  tenant  in  dower,  she  should  forfeit  iier  es- 
tate tiierein,  and  tiiat  tlie  heir  should  have  a  present  right  of 
entry,  and  a  \s\\i hi  casu  proviso.  Our  statute  gi'anting  relief 
' M  certain  cases  against  collusive  judgnjents  and  wrongful 
a  icnations  of  lands,  2d  March,  17  98,  R.  L.  347,  Sec.  7,  pro- 
hibits aUcrsation  of  her  dower  by  the  woman  when  sole,  under 
a  lieavy  penalty.  The  subsc(juent  section  extends  the  like  pro- 
hibition to  the  aliciiati'in  of  dower*  by  the  v,-!)!nan,  with  any  af- 
ter'taken  iiusband.  It  is  somewhat  diOlcult^to  reconcile  the 
n)-o\}-,<)  ill  t')e  9th  seciioir,  p.  348,  with  the  cuacti'.ients  of  the 
Two  preceding. 

'The  evils  arising  from  any  desci'iption  of  alienation  by  the 
tenant  fur  life,  have  long  since  been  most  .effectually  guar-ded 
atrainst.  The  !i<>lils  >.{'  the  heiivs  and  I'emainder  men  are  no 
longer-  atTected  by  sucii  alienations  ;  and  it  is  ther-efore  resj)ect- 
f;iliy  i-ugg'Nted,  titat  it  is  pr-oi;ei' distinctly  to  r-ecognise  the  i-ight 
of  the  wiiio'v  to  sel!,(M-  alien  her*  estate  in  dower*  at  her  pleasiri-e. 

4.  '!'he-^amc  r-emaik  is  apijlicable  to  this. 

5.  This  is  in  conformity  with  the  enactment  itr  the  statute. 
20  ilerr.  3  c.  2.  le-enacted  in  New- Jersey  16th  Nov.  1795. 

G.  I  do  not  find  this  provisior>  t'.T/KCS.s///  enacted.  It  is  cer-- 
tainly  received  law,  is  obviously  just,  and  may  perhaps  be  con- 
!*uler-ed  as  an  infei-eivce  <tut  of  5.  It  is. here  set  dowji  to  remove 
a*iy  possible  doubt. 
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7.  If  the  alienation  ought  to  be  valiil,  during  the  life  of  the* 
(lowresss,  then  surely  the  right  of  the  alienee  to  the  emblements 
ought  to  be  equally  protected. 


a< 


AN  ACT  CONCERMIN^  GUARDIANS. 

Section  I.  Be  it  enacted  bij  the  Council  and  General  .Assembly 
of  this  State,  and  it  is  herebij  enacted  by  the  authority  of  the  same. 
That— 

1.  Every  father  being  at  full  age,  and  being  competent  to 
make,  execute  and  publiyh  a  last  will  and  testament  sufficient 
t-o  pass  real  estate,  may  by  his  deed,  or  last  will  duly  executed 
as  aforesaid,  dispose  «)f  the  custody  and  tuition  of  a  child  like- 
ly to  be  born,  or  of  any  living  child  being  witirin  the  age  of 
twenty-one  years  and  unmai-ried,  during  tlie  minority  of  such 
child,  or  for  a  shorter  period,  to  any  person  in  possession,  or 
remainder. 

2.  Every  such  disposition,  from  the  time  it  shall  take  effect, 
shall  be  deemed  and  taken  to  be  an  ap[)Mintment  of  a  guardian, 
or  guardians,  according  to  the  terms  of  the  disposition,  or  ap- 
pointment. 

3.  No  such  disposition,  or  appointment  shall  take  effect,  or 
shall  vest  any  power,  or  authority  in  any  person  to  whom  the 
same  shall  be  made  or  given,  until  after  such  person  shall  have 
assented  to,  and  accepted  tiie  same  in  the  manner  hereinafter 
provided. 

4.  Every  such  assent  and  acceptance  shall  be  in  writing,  and 
sliall  be  made  in  the  Prerogative  Court  of  this  state,  and  shall 
theie  be  filed  and  recorded. 

5.  Ni>  such  disposition  or  appointment  shall  take  effect,  or 
shall  vest  any  power  or  auth.ority  in  any  person  to  whom  the 
same  shall  be  made  or  given,  until  after  sucli  person  shall  have 
taken  and  subscribed,  in  the  manner  hereinafter  provided,  an 
oath  or  aflirmation  that  he  will  justly-  and  faithfully  perform 
the  duties  of  his  office. 

6.  The  oath  or  affirmation  mentioned  in  the  preceding  num- 
ber of  tiiis  section,  shall  bo  taken  in  the  Prerogative  Court  of 
this  state,  and  shall  there  be  filed  and  recorded. 

11a 
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f.  Every  such  (lis])ositi()n  as  aforesaid,  fi'om  the  time  it' 
shall  have  taken  effect  in  manner  aforesaid,  shall  vest  in  thc" 
j»ers.»n  or  persons  to  whom  it  shall  be  made,  all  the  rights  and 
powers  of  a  guardian  of  such  minor,  and  shall  subject  him  or 
them  to  all  t!ie  duties  and  obligations  of  a  guardian  of  such 
nsinoi'  ;  and  shall  be  valid  and  efiectual  against  every  other 
j>erso!!  claiming  the  custody  or  tuition  of  such  minor,  as  guar- 
dian   in  soccage  oi*  otherwise. 

Sec.   U.   Jiid  be  it  enacted  by  the  aiUhoritij  aforesaid, 'Th-At^^-^ 

I.  Any  person  to  whom  the  custody  of  any  minor  is  so  dis- 
{)Osed  as  aforesaid,  sliai!  have  full  power  and  authority,  after 
the  said  disposition  shall  have  taken  efft'ct  according  to  the 
true  intent  and  meaning  of  this  act,  but  not  befo-e,  to  take  the 
custody  and  tuition  of  such  minoi',  and  to  n»aint;iin  an  action  of 
ravishment  of  ward  ur  tre'tpass  against  any  pei-son  or  persons 
who  sliall  wrongfully  take  away  or  detain  suc!»  minor,  for  tiie 
lecovei^y  of  suc!i  njinor  :  Arid  shall  and  may  recover  damages 
for  the  same  in  said  action  for  the  use  and  benefit  of  such  minor. 

i2.  Every  testainentai-y  guardian,  guar'diati  in  soccage,  or 
other  guardian,  shall  take  in^o  his  custody  for  the  use  of  his 
V  ard,  the  profit"!  of  all  the  lands,  tenements^  hei-editaments 
and  real  estate  of  liis  ward. 

3.  He  shall  also  take  the  custody  and  management  of  the 
goods,  chattels  ani  personal  estate  of  his  ward  during  tlie  mi- 
jiiirity  of  such  \var<l,  or  for  any  shorter  period,  according  to 
the  disposition  or  appointment  as  aforesaid. 

4.  He  Mjay  biing  such  action  or  actions  in  relation  to  tiic  es- 
tate of  the  \\ard,  real  or  personal,  as  by  law  a  guardian  in 
common  soccage  mig!!!"  do  ;  and  he  shall  recovei-  damages  thei-e- 
ia  for  the  use  and  benefit  of  hi?  ward,  if  according  to  truth 
and  r-ight.  damages  ossght  to  be  awarded. 

Sec.  I!  J.  ^^nibeilenadedbi]  the  unlhor'dy  afnremid,  That — 
1.    If  no  guardian  for    any  such    miufir  shall  have    been  ap- 
])ointed  by  the   fathcj*  by  deed  or  by  v.ii!  :  or  if  the   person  or 
persoJis  therein  appointed  as  guardim   or  guardians  shall  re- 
fuse or  neglect  to  acc<'!)t  the  said  aj)pointment  according  to  the 
jironsions   of  tiiis  act  :  (»r  sIkiII  refuse  or  neglect   to  take    and 
■i  d>sc!'ib;^    tlii^  <»at!i    or    affirmation  l)y  this    act  a'so    required, 
within  such  reasonable   timt^  as  the  Prerogative  Court   of  this- 
state   shall   limit  and  appoint  ;  or  if  tho   person  or  persons   in 
ibbe  said    deed  or  will   appointed    as  a  guardian  or  guardians^ 
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shall  neglect  or  i-efuse  tn  give  such  hond  with  surotius,  as  shaH 
he  fmther  roquired  in  pursuanrc  of  this  act,  within  such  rea- 
sonahle  time  as  the  Prerogative  Court  of  this  state  sliall  limit 
and  appoint,  then,  in  cifln'r  of  the  ahnve  cases,  it  shall  be  law- 
ful for  such  minor,  being  above  the  age  of  fourteen  years,  to 
apply  by  petition  to  the  Ordinary,  to  the  Orphans*  Court  of  the 
proper  County  of  snc!»  miiior,  or  to  t!ie  Surrogate  of  the  same 
<-(»unty,  for  tlie  appoiiUmont  of  a  suitable  guardian  or  guardi- 
ans for  such  minor. 

2.  If  suclj  minor  be  witliin  tlje  age  of  fourteen  year?",  any 
r>'lative  or  othei-  proper  person  may,  by  petition,  apply  to  the 
Ordinary,  the  Orphans'  Court,  or  Surrogate,  as  the  case  may 
b '.  fi  V  t'iie  ajjpoin'm -lit  of  a  guardian  for  the  minor  until  ho 
shall  arrive  at  the  age  of  fourteen  years,  and  until  another 
guardian  sha  1  he  appointed. 

3.  Upon  tlie  presenting*  of  any  petition  for  the  appoisitment 
of  a  guardian  orguardians,  the  Ordinary,  tin-  Orphans'  Court, 
or  the  Surrogate  before  wliom  tlie  matter  sliul!  he,  shall  accord- 
in"-  to  t!te  rules  of  ju-actice  in  their  courts,  respectively,  dili- 
gently inquire  into  the  ciicumiance,-- o''  tiic  ease,  and  shajl 
ascertain  the  amouTit  of  tlie  p-'i-sonal  property  of  tiie  said  mi- 
nor, together  also  with  the  vaUieof  t!»e  resits,  issues  and  profits 
of  his  real  estate  :  And  for  t!iat  pnr[)ose  may,  by  pi'oj)er  pro- 
cess, conipel  any  person  to  a!)['.ear  in  Court  and  testily  ifi  rela- 
tion thereto  :  Ar,d  sua!!  j)roreed  to  take  ordi'r  for  the  api)oint- 
raent  of  so  ne  suital)ie  person  or  persons  as  guardian  or  guar- 
dians for  such  minor. 

4.  In  the  aj'Mf>it!traent  (f  R  guardian  for  a  minor  under  the 
acre  of  fou!-teen  years,  if  ihc  father  be  dead,  jneference  shall  ho 
give'i  as  follow :  :  First,  to  the  Mother,  if  she  he  unmarried  r 
Second  to  tli^  Crand  Father,  on  tiie  Father's  side  :  Third,  to 
the  Grand  Father  0!i  the  Motlser's  side  :  Fourth,  to  one,  or 
more  of  the  Uyicles,  on  the  Fallier's  side  :  FifiJi,  to  one,  or 
more,  of  t'.e  Uncles,  on  the  Mother's  sitle  :  Sixth,  to  any  oth- 
er proper  person  wijo  will  accept  the  sanse. 

5.  The  Coiirt  before  whom  Tlie  mailer  may  or  shall  be.  shall 
have  the  same  discretionary  authority  in  selecting  the  guardi- 
ans, as  by  !a\v  is  given  in  the  ap[)ointment   of  administrator". 

Sec.  IV.  Jliid  hs  U  en  acted  by  the  amhoriiy  aforesaid,   That — 

1.   Everv  [)erson  to  be  appointed,  a  guardian  for  any  minor, 

by  the  Ordinary,  the    Orphans'    Court  of  any  County,    or  by 
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the  Surrogate  of  any  County,  shall  before  receiving  letters,- 
execute  a  bond  to  this  state,  with  two  or  more  sureties,  to  be 
approved  of  by  the  Ordinary,  the  Orphans'  Court,  or  the  Sur- 
rogate, as  the  case  may  be,  and  to  be  jointly  and  severally 
bound. 

2.  Every  person  to  be  appointed  t!ic  auardian  for  any  minor, 
by  deed  or  last  will,  shall,  before  he  exercises  any  authority 
over  the  minor,  or  his  estate,  and  within  such  reasonable  time 
as  the  Prerogative  Court  of  this  state  shall  appoint,  execute  a 
bond  to  this  state,  with  two  or  more  sureties,  to  be  approved 
of  by  the  Ordinary,  and  to  be  jointly  and  severally  baun('. 

3.  The  penalty  in  such  bonds  shall  be  respectively  not  less 
than  twice  the  value  of  t!ie  personal  estate  of  the  minor,  to- 
gether with  five  times  the  annua!  value  of  the  rents,  issues  and 
profits  of  his  real  estate. 

4.  The  co))d!tion  of  the  said  bond  s!ia!l  set  fortii  the  manner 
and  nature  of  the  appointment,  and  shall  require  that  the  said 
guardian  sliall  do  and  perform  all  the  duties  of  guardian,  spe- 
cially set  forth  in  the  appointment,  if  the  appointment  shall  be 
by  deed  or  by  will,  and  shall  in  all  cases  whatsoever  require 
the  said  guardian,  within  three  calendar  months  from  the  date 
of  the  said  bond,  to  deliver  on  oath  or  ailirmation,  to  that  court 
whence  the  letters  shall  issue,  or  in  that  court  where  the  as- 
sent and  acceptance  slial!  he  expressed,  in  manner  aforesaid, 
a^  the  case  may  be,  an  inventory  of  all  ti.e  estate,  real  and 
])ersona!.  of  the  said  ward,  which  he  shall  have  received  or 
taken  possession  of :  And  in  like  manner,  an  inventory  of  aU 
stk-h  property  of  his  ward  as  shall  come  to  his  hands  or  pos- 
session at  any  time  thereafter:  And  also,  to  take  just  and 
raithfiil  care  of  t!fe  pii'son,  education  and  estate  of  his  ward 
and  of  all  writings  a5ul  evidences  Kuiching  tiie  lands  or  other 
estate  of  his  ward,  and  render  the  sanje  to  him  at  full  age.  or 
at  such  other  time  as  he  shall  be  lawfully  required  so  to  do  : 
or  to  render  the  same  to  such  other  person  or  persons,  as  by 
law  may  be  entitled  to  receive  the  san^e  :  And  also  to  render  a 
just  and  true  account  cf  the  rents,  issues  and  profits  of  the  real 
and  personal  estate  of  tiie  said  ward,  once  in  every  year,  and 
oftener.  if  by  law  required  so  to  do  :  And  also,  to  improve  the 
estate  of  his  ward,  for  tlie  best  use  and  advantage  of  the  same  : 
And  to  make  no  sale  of  llie  real  estate,  unless  thereto  atithori- 
%ed  by  law  :  And  also,  to  commit  no  waste,  spoil  or  destruction 
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thereof,  or  tlieicin  :  ^^iid  also,  in  general,  to  do  a!i<l  pcrforoi 
all  such  acts  and  things  as  shall  be  reqnircd  of  iiini  in  the 
faiiliful  (lischai'ge  of  the  duties  of  a  gnardian  for  such  ward. 

5.  All  bonds  in  cases  of  guardianshii).  and  which  shall  be 
given  in  put'^nance  «)r  tli's  act,  or  in  jnirsiiance  of  any  other 
act  of  the  Legislature,  shall  be  good  and  available  to  all  in- 
tents and  purposes,  and  shall  be  iileadable  in  all  courts  of  jus- 
lic«. 

6.  In  ca'^e  any  such  bond  shall  become  forfeited,  it  shall  and 
may  be  lawful,  at  t!u;  request,  ajsd  on  the  petition  of  the  minor, 
or  of  any  proper  jierson  on  his  behalf,  or  of  any  other  'party 
aggi'ieved,  to  prosecute  tlie  same  b  nid  to  Judgment  in  t!ie  I*re- 
r-ogativc  Court,  the  Orpiians'  Court,  oi'  in  any  other  Court 
having  coniprtent  jufisiliction  thereof:  And  it  shall  be  la\\ful 
for  tiic  same  Court,  \'v>hu  time  to  time  to  assess  the  damages, 
and  issue  execution  thereon  witli  (osts.  not  exceeding  in  the 
whole  t!ie  pen  ilty  of  the  said  bond,  to  and  for  the  use  and  ben- 
efit of  such  minor  oi*  other  aggrieved  party. 

r.  Ever-y  person  wiio  shuli  be  appointed  the  Guardian  for 
any  minor,  by  the  Ordinary,  tiie  Orphans'  Court  of  asiy  coun- 
ty, or  by  tlie  Surrogate  of  any  county,  s'iiall,  before  receiving 
letters,  become  bound  to  this  state  by  lecognizance,  in  such 
sum  as  tiie  Ordinary,  the  Orphans'  Court,  or  the  Surrogate, 
j-espectively,  shall  direct  ;  upon  condition  that  such  Guardian 
.shall  and  will  well  and  faithluliy  execute  the  trust  reposed  in 
him  as  sucli  Guardian,  and  will  faithfully  obey  all  such  oi'dei-s 
and  decrees  as  t!ie  I'reiogative  Codrt,  the  Ori)(ians'  Court,  or 
any  other  Court  of  competent  jurisdiction  and  authority,  may 
make  of  and  conceriiing  him  in  the  premises,  or  of  and  con- 
cerning the  care  and  custody  of  the  pers(ni  and  estate  of  the 
ward  so  coinmitted  to  him. 

8.  In  all  cases  where  tlie  letters  of  guardianshi[)  shall  issue 
from  tiie  Ordinary,  tiie  recognizance,  or  recognizances  befoi-c 
mentiojied,  shall  be  taken  before  tiie  Ordinai'y,  or  before  one 
of  the  Masters  of  the  Prerogativfi  Court,  and  shall  be  binding 
and  obligatory  upon  all  and  every  of  the  said  .-ecognizors,  and 
upon  all  their  lands,  tenements,  hereditaments  and  real  estate, 
according  to  the  terms  of  the  recognizance,  wheresoever  in  this- 
state  the  same  may  lie  or  be  situate. 

9.  In  all  cases  where  the  letters  of  Gnardia»isliip  shall  issuo^ 
from  the  Orphajis*  Court  of  any  county,  or  from  the  Surrogate^ 
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of  any  county,  tlie  recognizance,  or  recognizances  before  men- 
tioned, shall  be  taken  before  the  said  Orphans'  Court,  or  before 
one  of  llie  Masters  thereof,  or  before  the  Surrogate  granting 
the  same  letters  ;  and  shall  be  binding  and  obligatory  upon  all 
and  every  of  the  said  i-ecognizors,  and  upon  all  their  lands, 
tenements,  hereditaments  and  i-eal  estate,  according  to  the  terms 
of  the  recognizance,  whcresoevei*  in  the  same  county  the  said 
lands,  tenements,  hereditaments  and  real  estate  may  lie  or  be 
situate. 

10.  The  recognizance  and  recognizances  to  be  taken  by  vir- 
tue of  this  act,  in  or  befoi-e  tlie  Orphans'  Court  of  any  county, 
ov  before  any  Master  thereof,  or  before  the  Surrogate  of  any 
county,  may  by  jiermission  of  the  Ordinary,  be  prosecuted  in 
any  Court  of  con)j)etent  jurisdiction  to  Judgment  by  Scire  Fa- 
cias, or  by  action  of  debt,  or  both  :  and  it  slial!  be  lawful  for 
tiie  same  Coui-t  or  Courts,  from  time  to  time  to  assess  the  dam- 
ages, and  issue  execution  thei-ein  with  costs,  not  exceeding  in 
lite  whole  the  amount  set  forth  in  the  said  recognizance,  to  and 
f(»r  the  use  and  benefitof  the  said  minor,orot!ici' party  aggrieved. 
1  1.  And  the  said  boncis  and  recogtiizances  so  as  aforesaid 
to  be  taken,  executed  and  entered  into,  shall  be  for'  tlie  securi- 
ty, u«c,  interest  atid  benefit  of  all  and  every  minor,  or  other 
person,  wlio  shall  i)e  aggrieved  in  and  through  the  default, 
delinquency,  unfaitiifuirifss,  negligence,  or  insolvency  of  tlie 
said  guardians  rcbj)ectiveiy. 

Sec.  V.  A}Ld  b-i  it  enacted  by  the  authoritij  aforesaid,  That — 

1.  Every  testamentary  Guardian,    guardian  in  soccage,  or 
otiier  guardiari,  siiali  within  thi-ee  months  after  his  acceptance, 

1  r  appointment  to  his  office,  deliver  into  that  Court  whei-e  by 
law  he  is,  or  shall  be  bouiid  to  account,  a  just  and  true  invento- 
ry, upon  oath  or  aftirmation,  of  all  the  estate  real  and  j)erson- 
al  of  his  ward,  whicSi  he  shall  have  receiveil,  or  taken  possess- 
ion of,  or  which  shall  have  in  any  way  come  to  his  hands,  pos- 
seHsion  or  knowledge,  or  to  the  hands,  or  possession  of  any 
other  person  for  his  use. 

2.  He  shall  account  once  in  every  year,  and  oftener  if  re- 
rjuired  :  and  theiein  include  all  additional  estate,  real  and  per- 
sonal, of  the  ward,  by  him  received,  or  taken  jmssession  since 
the  first,  or  former  inventory,  the  produce  of  the  estate  of  hia 
ward,  the  sale  and  disposition  of  such  produce,  and  his  dis- 
bursements. 
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3.  Tlic  inventory  and  accounts  shall  be  examined  by  the 
Court  accoiding  to  Ibeir  rules  ot*  practice  ;  and  the  same  be- 
ing found  to  be  true,  shall  be  allowed  :  Nevertheless,  the  said 
ward  when  he  comes  to  full  age,  or  his  personal  representa- 
tive, if  he  be  dead,  shall  be  allowed  to  re-examine  the  said 
accounts,  and  prove  any  fraud,  falsity,'  embezzlement,  or  in- 
justice therein,  and  if  he  shall  so  prove,  he  shall  be  relieved. 

4.  Every  guardian  who  shall  not  deliver  in  iuch  inventojT 
and  render  such  account  as  aforesaid,  shall  be  summoned,  and 
if  he  remain  in  default,  he  shall  be  displaced. 

5.  Every  Guardian  sliall  be  accountable  and  shall  answer 
for  all  such  of  the  estate  of  his  ward,  as  shall  have  been  lost, 
or  injured  through  his  fraud,  negligence,  or  omission. 

6.  Whenever  tlie  Court  before  whom  any  guardian  is  bound 
by  law  to  account,  shall  know,  or  have  cause  to  suspect  that 
t!ie  sureties  of  the  said  Guardian,  or  any  of  them  is,  or  are 
failing,  or  in  dubious  circumstances,  the  said  Court  may  rc- 
fjuire  and  compel  such  Guardian  to  give  additional  and  ap- 
proved securities  ;  and  if  he  refuse  so  lo  do,  within  such  short 
time  as  shall  be  Hunted,  the  Court  may  displace  iiim. 

Skc.  VI.  And  be  it  enacted  by  the  authority  aforesaid,  T\\2l.{ — 

1.  The  piM'Honal  estate  of  the  ward,  or  so  much  tliereof  im 
shall  be  necessary,  and  tiie  rents,  issues  atid  jjroiits  of  his  real 
estate,  or  so  much  thereof,  as  shall  be  necessary,  shall  be  ap- 
])lied  to  the  proper  maintenance  and  education  of  the  ward  ; 
and  just  and  true  account  llu-ieof  jjrcserved. 

2.  If  the  personal  estate,  together  with  the  rents,  issues  and 
profits  of  the  real  estate  be  not  suDicient  for  the  pi'oper  main- 
tenance and  (ducation  of  the  ward,  then,  in  that  case,  tiie 
(iourt  befoi-e  wh<mi  the  Guardian  is  by  law  bound  to  account, 
shall  have  power  and  authoi-ity  from  time  to  time  as  occasion 
may  require,  to  order  and  decree,  that  the  Guardian  make 
sale  of  so  much  of  the  timber  growing,  or  being  on  the  lands 
of  such  minor,  as  may  be  required  for  the  proper  maintenance 
and  education  of  such  minor. 

3.  The  moneys  of  the  minor,  and  the  rents,  issues  and  profits 
of  his  real  estate,  not  immediately  required  for  his  mainten- 
ance and  education,  shall  be  put  to  interest,  for  the  use  and 
benefit  of  the  said  minor,  by  the  Guardian,  by  the  leave  and 
under  the  direction  of  that  Court  before  whom  the  Guardian 
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is  by  law  bound  to   account,  u\H)n  such  security,  and  for  such 
length  of  time,  as  the  said  Coutt  shall  allow  and  approve. 

4.  If  it  shall  so  happen  that  the  security  so  taken  bona  Jide, 
shall  pro^e  insutHcicnt,  il  shall  he  the  minoi's  loss. 

5.  If  it  shall  appear  to  the  Court  before  whom  any  guardi- 
an's account  shall  be  taken  and  examined,  that  tiie  moneys  of 
the  ward  of  kucIi  guardian,  or  any  ])art  thereof,  or  the  rents, 
issues  and  profits  of  t!ie  real  estate  of  such  ward  ought  to  have 
been  put  to  interest  for  the  benefit  of  such  ward,  and  have  not 
so  been  put  to  interest,  by  leason  of  any  fault,  or  negligence 
of  the  said  guardian,  in  not  applying  to  the  Court,  for  leave 
and  direction  to  that  effect,  or  by  reason  of  any  other  remiss- 
ness, or  negligence  of  the  said  guardian,  then  and  in  that  case, 
it  shall  bi3  the  duty  of  the  said  Court  before  whom  the  said 
account  is  so  to  be  taken  and  examined  as  aforesaid,  to  charge 
the  said  guardian  in  the  account  aforesaid,  with  interest  on 
the  said  moneys,  at  the  rate  of  ten  per  cent,  per  annum  for 
the  u.se  and  benefit  of  the  said  ward  :  And  thereupon  to  ad- 
judge and  deciee  the  said  account  accordingly. 

Sec.  VI II.  .-SjuI  be  it  cnacled  by  the  auihority  aforesaid,  That — 

1.  No  guardian  of  what  kind  soever,  shall  make,  or  suffer 
any  waste,  or  destruction  of  the  inheritance  of  his  ward,  or  of 
those  things  which  he  hath,  or  may  have  in  his  custody  ;  but 
shall  safely  keep  the  same  inheritance  to  the  use  of  the  ward  ; 
and  keep  and  sustain  the4iouses,  gardens  and  nther  things  j)er- 
taitting  to  the  same  lanils,  by  and  with  the  issues  and  ])rofits 
thereof,  and  with  such  other  moneys  belongitig  to  his  ward  as 
shall  be  in  his  hands. 

2.  He  sbail  deliver  the  same  to  his  ward,  when  be  comes  to 
full  age,  in  as  good  oj-der  and  condition  at  least,  as  such  guar- 
dian received  the  same. 

3.  He  sliall  answer  to  such  ward  for  the  residue  of  issues 
and  profits  of  real  estate  received  by  him,  by  a  lawful  account. 

4.  If  any  guardian  shall  make,  or  suffer  any  waste,  or  de- 
struction of  the  inheritance,  or  other  real  estate  of  the  ward, 
he  shall  lose  the  custody  of  the  same,  and  of  such  ward  ;  and 
shall  forfeit  to  the  ward,  thrice  the  sum  the  damages  shall  be 
assessed  at  by  the  jury  with  treble  costs. 

5.  Guardians  shall  be  allowed  for  their  reasonable  expenses, 
and  the  same  rate-  of  compensation  for  their  services  as  is,  or 
shall  be  allowed  by  law  to  executors. 
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REMARKS  UPON  THE  ACT  CONCERNING  GUARDIANS. 

Section  I.   The  light  and  aiithoiity  of  the  father  to  appoint 
a  testamentary  Guardian  for  Iiis  minor  children,  was  estahlish- 
ed  in  England  by  statute  12,   Car.   11,  cap.  24,  and  it    is  re- 
markable that  a  feature  very  peculiar  in  tliat  law  has  been  co- 
pied into  the  statutes  of  most'of  the  American  States.     I  mea-s 
the  authority  there  given  to  an  infant  father  to  ai)},M)if5t  a  gnai*- 
dian  for  his  minor  children.      Our  statute  of  Wilis  l6th  Nov. 
1795,   section  10,  Pat.  192,  is  almost  a  transcript  of  the  Brit- 
ish Act  of  Parliament  above  mentioncfl.  And  it  si;j)erad(ls  that 
the  infant  father  may   do  the  same  act  by  deed.     Does  it  not 
xeem  inconsistent    with  our  system  of  law  in  geiieral,   as  well 
as  with  reason  and  convenience,  to   entrust  tiie  apjioiiitment  of 
the  guardian  (tf  an  infant  to  one  who  is  himself  under  the  same 
disability  ?     The  law  cannot  entrust  him  to  njake  a  will    dis- 
])o.sing  of  one   acre  of  his  lands  :  he  cajinot  by  deed  create  a 
debt  ;  he  can  enter  into  no  covenant  :  he  may    possibly  at  the 
very  moment  be  under  guardiansiiip  ;  he  is  at  an  immature  age, 
when  improper  and  undue  intiucnce  may  easily  sway  his  pliant 
mind.     It  cannot  be  right  that  such   an   authority  should  be 
tolerated.      Can    a  single  sound    and    just  reason  be  assii^ned 
why  we  should  thus  violate  the  first  principle  of  law    and  pru- 
dential policy  ? 

1.  Suggests  an  alteration  which  I  am  persuaded  must  meet 
the  approbation  of  the  legislature. 

2.  Declares  the  validity  of  such  appointment  as  is  contem- 
plated in  1,  and  is  in  conformity  with  the  existing  law,  R.  L. 
223. 

3.  and  4.  Require  the  acceptance  and  assent  of  the  ^  i^.rdi- 
an  thus  appointed,  and  prescribe  the  evidence,  and  are  in  con- 
formity with  the  spirit  of  our  act,  R.  L.  402,  sec.  1. 

5  and  6.  Relate  to  the  oath  of  office  of  the  guardian,  and 
agree  with  the  law  as  it  now  stands. 

7.  Is  extracted  from  the  10th  spctionof  the  act  of  16th  Nov. 
1795,  and  is  declaratory  of  the  authority  and  duties  of  such 
guardian.     Pat.  192.  R.  L.  227. 

Sec.   II    1.   Contains  the  substance  of  the  residue   of  the 
tenth  section  of  that  act. 
12 
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2.  3.  and  4.  Arc  direct  consequences  from  the  foregoing,  and 
cuibndy  the  lltli   section  of  the  same  act. 

Sec.  3.  Seei-cs  to  provide  for  the  pfoper  appointment  of  a 
guardian,  where  none  sh;»il  have  been  apjtointed  by  the  fatliei-, 
iind  also  wheso  the  appointment  made  by  the  father  shall  fail 
to  take  eilVct.  That  this  is  a  very  im[)ortatit  matter,  and  well 
worthy  the  attention  of  the  L;*gislatu!'e,  is  abundantly  evinced 
by  their  constant  anxiety  on  tiie  subject. 

1.  Autliorizes  the  minor,  being  above  fourteen  years,  to  pe- 
tition fur  the  appointment  of  a  guardian.  It  is  respectfully 
submitted  to  the  Legislature,  wliether  a  mimination  of  guardi- 
an bij  the  minor  of  such  tender  years  ought  to  be  conclusive, 
and  whether  such  nomination  ought  not  to  be  subject  to  the 
upprohalion  of  the  Court. 

2.  Requires  no  comment. 

3.  Is  a  mandatory  on  the  Court  to  make  the  proper  investi- 
gation. The  last  clause  in  this  number  contemplates  a  legal 
•discretion  in  the  selection  of  guar<lian. 

4.  &  5.  Ave  accoi'ding  to  the  most  a})proved  decisions.  It 
is  esteemed  a  matter  of  safety  and  pi'0{)t  iety  to  give  to  tiiem  the 
force  of  statute  regulations. 

Sec.  IV.  That  all  guardiaits,  who  shall  receive  the  prop- 
erty of  their  wards,  and  who  have  the  custody  of  (heir  estates, 
shall  give  proper  security, for  the  faitliful  [x'rfoi-mance  of  tiie 
duties  of  tlieir  resj)ective  'ofuces,  seems  to  be  a  princij)ie  the 
truth  of  which  is  self-evident.  But  great  doubts  have  been 
entertained,  whether  that  security  ought  to  be  in  the  shape  of 
a  bond  or  recognizance,  to  the  state  or  to  the  ward.  I  pre- 
tend not  to  expi-ess  an  opinion  on  the  subject.  The  principal 
alteration  reported  is,  that  the  bond  shall  betaken  to  the  state. 
By  the  law  as  it  now  stands,  and  the  practice  under  it,  the 
bond  it!  taken  to  the  Oidinary.  Great  inconveniences  and 
dinicultics  have  been  the  consequence, 

1.  atid  2.  Enact  the  general  principle,  and  require  the  secu- 
rity. 

3.  4.  and  5.   Flow  naturally  out  of  1  and  2. 

6.  Prc^cribes  the  mode  of  prosecuting  tlie  bond  to  effect. 

7.  Relates  to  an  additional  security  to  be  taken  from  guard- 
ians, in  the  same  manner  as  it  proposed  to  require  it  from  ex- 
ecutors   and   administrators.     All  the   considerations  which 
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require  the  latter,  apj)]}' ccitainly  with  r(]ual  force  to  tlje  for- 
mer, and  it  is  unnecessai-y  here  to  repeat  them. 

8.  9.  10.  and  U.  Explain  their  ohji^cts,  and  speak  for  them- 
selves. 

Sec.  V.  1.  and  2.  Declare  certain  duties  of  the  guardian 
before  adverted  to,  and  here  sjiecially  commanded. 

3.  Requires  the  Co7<ri  o/*  rtcco«7i/  to  examiiic  the  inventory 
and  account,  and  reserves  to  the  ward,  when  he  comes  to  full 
age,  a  right  to  i-e-examine,  but  |)laces  upon  liiin  in  genera!  the 
nuns  verijlcationis.  This  is  in  conformity  with  the  principle  of 
the  act  of  1st  Feb.  1799,  R.  L.  402,  sec.  5. 

4.  Is  in  conformity  with  section  4  of  the  same  act. 

5.  Is  an  admitted  doctrine  of  the  connnon  law,  Litt.  123,3 
Salk.    177. 

6.  Is  extracted  from  sec.   5  of  t!)c  act  of  1st  Feb.  1799. 
Sec.  VI.    1.    Requires  that  t!ie  x^ard  shall  be  su])poited,  etl- 

ucated  and  maintained,  out  of  iiis  ])ei-sona!  estate  ami  the  rents 
of  his  real  estate,  if  IJiesc  sliall  he  sufficient  ;  but  if  on  just  and 
true  account  they  be  not  sufficient,  then — 

2.  The  Court  before  whom  the  account  is  taken,  may  au- 
thorize a  sale  of  wood  and  timber*  for  this  puj'pose.  This  is  in 
conformity  with  tlie  existing  law,   Marcli   14,  1852. 

3.  The  principle  contained  in  this  number,  has  oftentimes 
been  declared  by  the  Legislature  of  New-Jersey.  A  general 
commandment  to  this  effect  by  statute  is  deemed  expedient. 

4.  Is  so  (ibviously  just  as  to  need  no  remark. 

5.  Is  in  conformity  uitii  the  |)resent!aw.   R.  L.  779,  sec  11. 
Sec.  VII.  Is  princijially  extracted  from  the  statute  of  waste, 

17th  March,  1795,  R.  L.  208. 

A  SUPPLEMENT  TO  THE  ACT 
Relative  to  the  Supreme  and  Circuit  Courts. 

Sectiox  I.  Be  it  enacted  by  the  Cnnnc'd  and  General  Assembly 
of  this  State,  and  it  is  hereby  enacted  by  the  authority  of  the  santf, 
That— 

1.  The  Supreme  Court'shall  consist  of  a  Chief  .Justice,  atMl 
four  Associate  Justices. 
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2.  The  Cliicf  Justice,  or  one  nf  the  Justices  of  the  Supreme 
Court,  shall  four  times  a  year,  hold  a  Circuit  Court  in  every 
(  onnty  of  this  State,  for  the  trial  of  issues  which  have  been, 
«»r  shall  he  joined  in  the  Supreme  Court,  or  in  any  other  Court, 
and  hrought  into  the  Supreme  Court  to  be  tried,  and  which  arc 
or  may  he  triable  in  the  paid  county. 

3.  The  Circuit  Courts  in  and  lor  the  several  counties  of  thin 
state,  sluill  be  held  at  the  times  and  places  appointed,  or  that 
shall  be  hereafter  appointed  by  law,  for  holding  the  Inferior 
Courts  of  Conin\on  I'leas  within  tho  same  counties,  and  may 
be  continued  i'nv  as  many  days  at  each  session,  or  term  thereof^ 
Hi  the  business  of  and  before  such  Court  shall  render  necessary 
or  <  ®n^  eniejst. 

4.  The  Circuit  Court  may  adjourn  from  any  day  in  session,^ 
ur  ttrm,  to  any  oti^erday  in  the  same  session,  or  term. 

Slc.   H.    Andhc  it  tnuicicdby  the  anlhmiiy  (iforeMiid,  That — 

1.  Tlie  Courts  ol  0}er  and  T<iininer,  and  of  General  Gaol 
Delivery,  sliall  be  held  in  each  and  every  of  the  counties  of 
this  state,  at  the  times  and  places  of  hohiing  the  Circuit  Courts 
til  the  same,  and  at  such  time  and  limes  as  the  Chief  Justice, 

!•  anv  of  the  Justices  of  the  Supreme  Court,  shall  think  it 
Mocessarv  to  appoint  for  any  county,  on  the  application  to  him, 
jnade  in  writing  by  tiie  Dliectr.r,  or  any  tlwee  of  the  Board  of 
Chosen  FrethoUfers  (-^f  tiie  same  county. 

2.  The  Courts  of  Oyer  and  Terminer,  and  of  General  Gaof 
DeTnerv.  shall  have  jjowor  and  anllioiity,  to  adjourn  from  any 
«lav  in  sessio!!,  or  term,  to  any  other  day  in  the  same  session, 
i)j   term. 
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almost  nectssai ily,  to  a  postponement  of  llie  trial  until  the 
ensuing  Circuit.  Hence  notices  arc  j)ut  upon  tlie  files  during 
one  circuit  foi-  another,  for  the  purpose  of  obtaining  prece- 
tience. 

It  is  submitted  to  the  Legislature,  that  the  establishment  of 
four  Circuits  a  year  in  each  of  the  counties,  will  suppress  the 
evil,  and  advance  the  purposes  of  justice. 

.)  and  4.   Requii'e  no  comment. 

Section  II.  It  was  esteemed  a  matter  of  gtrat  conveni- 
ence some  years  ago,  in  tlie  counties  of  Sussex,  Morris,  Ber- 
gen and  Essex,  that  their  Courts  of  Oyer  and  Terminer,  and 
(iejieral  Gaol  Delivery,  should  meet  four  times  a  year.  Many 
who  were  otherwise  entirely  opposed  to  the  District  System, 
regretted  the  loss  of  that  feature. 


AN  ACT 
To  establish  ^dperior  Co&irts  oi'  Coiniiioii  PBeas. 

Section  I.  Ik  it  enacted  by  the  Council  and  General  Jlssem- 
Hy  of  this  State,  and  it  is  hereby  enacted  by  the  authority  of  tfte 
same.  That — 

I.  The  Chief  Justice,  or  one  of  the  Justices  of  the  Supreme 
Court  of  this  state,  shall  hold  a  Court  of  record,  in  each  and 
every  of  the  counties  of  this  state,  to  he  called,  tl«e  Superior 
Court  of  Common  Pleas  of  such  county. 

i.  The  said  Court  shall  have  and  hold  four  terms  thereof  in 
every  year,  and  the  said  terms  shall  respectively  commence  at 
the  times  and  places  appointed,  or  that  hereafter  shall  be  ap- 
pointed by  law  for  holding  the  regular  and  stated  terms  of  the 
Inferior  Courts  of  Common  Pleas  in  the  said  counties  respect- 
ively, and  may  be  continued  for  as  many  days,  as  the  business 
«f  the  said  Court  shall  render  necessary  or  convenient. 

3.  The  said  Court  may  in  discretion,  adjourn  from  any  day 
in  term,  to  any  other  day  in  the  same  term. 

4.  Every  day  in  term  except  Sunday,  shall  be  a  return  day. 

5.  The  Clerks  of  the  several  and  respective  counties  of  thig 
state  shall  severally  and  respectively  be  the  Clerks  of  the  said 
Superior  Courts  of  Common  Pleas,  to  bo  held  in  and  for  the 
said  heveral  and  respective  counties. 

12a 
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6.  The  seal'!*  of"  the  sfveral  and  respective  counties  of  t\ii» 
state,  sli.ill  be  the  seals  severally  atid  respectively  of  the  RSkv\ 
Superior  Courts  of  Common  Pleas,  to  be  held  in  and  for  ther 
said  several  and  r'e<-;prctive  roimties. 

Sec.  II.  .^«i'/  be  it  enacted  htj  the  (intJunihi  aforesaid,  That — 

1.  The  Sijperiur  Courts  of  (^Jmn:Jon  Pleaw,  by  this  act  con- 
stituted, shaii  severally  and  respectively  have  cognizance  and 
jiirisdiction  to  hear,  try  and  dctt^rinioe  a!l  causes  and  actions* 
of  a  civil  nature  at  law,  df  \^ilat  kind  <»!•  description  soever 
ti)«*y  may  be  ;  anti  whether  the  same  be  re:i!,  {)ersonal,  or  mix- 
ed, and  to  render  judgment  and  to  award  execution  therein  ac- 
cording to  law  and  siiilit. 

2.  It!  all  actions  of  a  transitory  nature,  the  said  Court  shall, 
arid  may  have  and  hold  jut  i^diction,  altiio'  the  cause  (»f  action^ 
may  not  have  arisen  in  the  same  county. 

3.  In  local  actions,  tlie  jfitisdiction  and  cognizance  shall  be 
confined  to  tise  prrpcr  counties. 

Sec.  in.  ,1>id  be  i!  en.icfcd  by  the  antliorify  afar es  .id.  Tliat — 
Tii^  Slid  Court  shnl!  ha\e  power  and  authority, 
1,  To  avvasd  aiui  ir-suQ,  |ji(M'es.s  fnv  par'ies,  jurors,  witnesses 
at!  pa[)ers,  and  to  compel  app'-arance  ami  obedience  accoidiij^ 
th  law. 

~2.  To  try  is-ue'^  aiid  ta!;e  such  inq^icsts  by  default  nr  other- 
V  isr,  as  ouelit.  to  be  tried  or  taken  in  the  said  CfOirt  ;  to  record 
nsKi-mits  and  defaults  :  to  lake  assizes  ;  to  set  aside  ver'iiets, 
n'u!  ni>n-suits  in  propei-  ra'^e><,  and  grant  new  trials  according 
to  law  :  to  pi*()nau',«re  av.d  iccurd  juilg:nent  either  interloctitory 
or  fsiial,  or  botir,as  the  case  may  lequire,  ifi  all  proper  and  just 
c.i^es;  and  to  do  and  t-xecute  ail  otiier  acts,  matt<i'S  and  thing~\ 
which  by  law  \n:\y  or  oiight  to  be  done  respecting  the  premises, 
;>.  The  sheriu,  coroneis,  constables  (d"  the  county  and  elisors^ 
t>  be  appointed,  shall  i^e  tlie  mifsistetial  oiiicers  ol  the  said 
CiKirt.  and  shall  exorote  tlie  writs,  j)re('C(its  and  process  i^su- 
i  ;g  out  oT  tlje  said  Csvjrt,  and  to  them  iesj)t.'cti\ely  dirfcted 
\\\\:\  delivered,  and  n.^i'iv  trsie  return  tlsereof  ace  rding  to  t.he 
(•  mmuiid  in  the  san>e. 

4.  Jf  by    reason  of  chalienpcH,    or  the  default   of  jurors,    or 

't'lu'rwi^Cy   a  snllicient  nuaibei' e^mmst    be.  iind,  of  tlie  jurors  on 

tie  (U'igiwal  panel  to  try  the  issua  or  cause  ;  then  the  Supcrio," 

Court  of  Common  TJoas  is  heteby  ajitiiotized  and  rcquir^'d.  t?> 

ftward  a  tales  de  circuuistaniibiis,   to  be  joined  to  the  other  ju- 
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rois  till  the  niiijibiT  of  twelve  jurors  be  sworn  ;  which  tales* 
nie.i  shall  he  subject  to  the  same  challenges  as  the  principal 
jufois.  And  therenp'Mi  »!ie  said  Court  is  hereby  authorized  to 
proceed  (o  the  tiial  of  the  said  issue  or  cause  with  such  jurv  ; 
which  ^^!tall  be  as  eff-ctual  and  valid  as  if  the  said  issueOr 
c.r.i'^e.hn;;  been  tried  by  twelve  ofthejurorson  theojjginal  [)aneL 
5.  If  any  talesman  be  called  and  shall  not  apj)ear  ;  or  if  he 
appear,  and  shall  wiirully  withdraw  from  the  Cf)urt,  with  in- 
tent to  avoid  or  evade  serving  as  talesman  or  juj-or,  as  afore- 
said, then  it  shall  be  lawful  fur  (he  said  Court  to  set  a  reason- 
Rliie  fine  upon  hnn,  to  be  levied  by  distress  and  sale. 

0.  V.'rits  ol  subprena  issuing  out  of  any  of  the  said  Courts, 
fi!i:;ll  lie  «,bl!aatory.  ujioji  any  vntness  duly  served  therewith, 
witiiin  this  state  in  like  manner,  as  if  such  writs  had  been  is- 
sned  out  of  Use  Supreme  Court  of  this  state  :  and  the  said  Su- 
pel  ior  ('o'.Tt  of  Cotntnor.  Piea'^  ufany  cout^ty,  shall  have  power 
to  et, force  (phedietice  to  its  writ  of  subpcena.  by  attachment  to 
be  j'irerted  to  a?>y  sherifr,  nr  ot'ier  j)roper(>fiicer  of  any  county, 
whedser  the  said  CsHirt  shall  be  holden  within  the  said  county, 
or  without  tlfe  same.  Ami  the  said  t^herifl"  or  other  officer. 
sIku'I  he  subject  to  all  the  i.'ains  and  penal tie>^,  for  not  serving 
a-tl  retMj'uing  ti-.e  sause  attachment,  as  if  it  had  issfied  out  (if 
the  Supreme  Court.  And  the  like  proscess  and  j)roceedings, 
may  he  i-siied  and  had  flieieon  in  the  Superior  court  »d"  Com- 
ino.i  rieas,  as  are  usual  and  lawful,  in  the  Supreme  Court, 
ai.ii  with  like  cfrVct. 

7.  Each  asid  every  of  the  Sui)erior  Cofirts  of  Commoii  FJeas 
l)y  this  Act  con  tiluled.  shall  have  full  p-ower  at»d  authority  to 
Oder  trials  by  foreign  juries,  in  all  cases,  where  it  may  be 
propiM-  or  neces"*ary  •  And  for  this  purpose,  may,  as  often  as 
need  b".  aw-v.-A  vrrits  of  r(7.';jrt'/ad?.?,  habeas  corpora  jurcUorum , 
ov  dls'rini^as,  as  the  case  may  require,  to  tlse  sheriff  or  other 
jjvoper  ofijcer  of  any  county  (f  tliis  state,  from  which  the  jury 
shall  be  ojdered  to  ciune,  in  the  discretioji  of  t!ie  said  Court* 
anti  the  Coui-t  may  compel  obedience  to  the  said  writ  or  w  rit:^ 
i)y  attachment,  fine  and  imprisonment. 

,  8,  I'he  ordee  by  any  of  the  said  Courts  foe  a  trial  by  a  for- 
eign jiiry.  and  tiic  proceedings  conscfjuent  therein,  shall  be  as 
valid  an<l  eSrc'ual  as  if  the  saujo  cause  were  pending  in  the 
S  ipreme  Court,  and  the  like  order  were  nja<le  by  that  Court, 
and  the  c  ):ise!i'jent  proceeding-!  took  place  therein. 


140 

Sec.  IV.  Md  be  it  enacted  by  the  authority  aforesaid,  Tirat — 

1.  N«>  writ  habeas  corpus,  certiorari,  or  other  writ,  shall  be 
allowetl,  whereby  any  cause  «)r  proceeding  may  be  removed 
Irom  the  Su()eri(>r  Court  of  Common  Pleas  to  the  Suprerire 
Court,  before  final  judgment  in  such  cause,  or  before  a  final 
decision  in  such  proceeding  :  But  the  Supreme  Court  shall 
have  authority  to  make  an  order,  to  remove  mto  the  Supreme 
Court,  any  transitory  action,  pending  in  the  said  Superior 
Court,  in  which  the  trial  ought  to  be  had  elsewhere,  than  in 
the  proper  county  of  such  Superior  Court  of  Common  Pleas. 

2.  Such  order  for  the  removal  of  a  cause,  sliall  be  made  in 
tlie  Supreme  Court  upon  motion  wnder  the  like  circumstances, 
and  in  the  like  cases,  in  which  if  the  action  were  pending  in 
the  Supreme  Court,  that  Court  would  order  the  venue  to  be 
changed  into  some  other  county  ;  and  in  no  other  eases. 

3.  Upon  filing  a  certified  copy  of  such  order  in  the  ofKce  of 
the  Clerk  of  the  Superior  Court  of  Common  Pleas,  such  cause 
fthall  be  immediately  removed  into  the  Supreme  Court ;  and 
tlie  Supreme  Court  shall  proceed  thereon,  as  if  the  same  cause 
had  been  originally  brought  there  ;  and  the  Clerk  of  the  Su- 
perior Court  of  Common  Pleas  aforesaid,  sliall  forthwith  de- 
liver to  the  Clerk  of  the  Supreme  Court,  all  process,  ricogni- 
lances  and  pleadings,  relating  to  said  cause,  in  his  office  to 
be  affiled. 

4.  All  recognizances  remo\cd  as  aforesaid,  shall  be  effectu- 
al and  valid  in  the  Sui)reme  Court ;  and  in  case  they  or  any 
of  them,  shall  be  violated  or  become  forfeited,  they  may  be 
prosecuted  in  the  Supreme  Court  to  effect. 

5.  All  writs  of  error  upon  judgments  to  be  entered  in  any 
ftf  the  Superior  Courts  of  Common  Pleas,  shall  issue  out  of 
the  Supreme  Court,  be  returnable  therein,  and  therein  shall  be 
adjudged  of  according  to  law. 

Sec.  V.  Jnd  be  it  enacted  by  the  authority  aforesaid,  That — 
I.  Any  cause  pending  or  to  depend  in  the  Inferior  Court  of 
Ccjmmon  Pleas,  of  any  county  of  this  state,  except  as  herein 
after  is  excepted,  may  at  the  instance  of  either  party,  and  at 
the  sole  costs,  charges  and  expenses  of  such  party,  be  removed 
into  the  Superior  Court  of  Common  Pleas  of  the  same  county, 
at  any  time  before  final  judgment  by  writ  of  accedas  ad  curiam r 
certiorari,  habeas  corpus,  or  other  proper  writ  to  be  devised. 
S.  The  eaid  writ  shall  issue  out  of  the   Superior    Court  of 
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Common  Pleas,  shall  be  mandatory  and  shall  be  obeyed,  and 
shall  remove  instantcr  the  original  writ,  process,  bail,  recog- 
nizances, orders,  pleadings,  notices,  issue  and  verdict,  if  such 
there  be,  and  all  proceedings  whatsoever,  between  the  said 
parties  in  the  suit  aforeiaid  :  to  the  end,  that  the  said  cause  be 
tried,  if  need  be,  and  judgment  rendered,  and  justice  done 
without  denial  or  delay. 

3.  After  such  removal  as  aforesaid,  the  said  Superior  Court 
of  Common  Pleas,  ^^hall  proceed  in  tiie  said  cau-^e,  as  if  the 
same  had  been  originally  there  commenced  and  prosecuted. 

4.  All  recognizances  removed  as  aforesaid,  into  the  Superior 
Court  as  aforesaid,  shall  be  as  valid  and  eff«'ctua!  in  the  Superior 
Court,  as  if  they  had  been  taken  or  entered  into  there  ;  and  in 
case  they,  oi-  any  of  them  shall  be  violated  or  become  foifeited, 
they  may  be  |»rosecutcd  in  tlie  said  Superior  Court  of  Common 
Pit-as  to'  effect. 

5.  Lawful  and  just  amendments  in  process  and  pleadings, 
may  be  allowed  alter  such  renxival  on  reasonable  and  just  terms. 

6.  Any  cause  removed  fi'om  the  Inferior  Court  of  Common 
Pleas,  to  the  Sujjerior  Court  of  Common  Pleas,  may  be  fried 
during  the  same  term,  to  which  such  rem'tval  or  return  shall 
he  ma<le,  or  at  another  term  in  the  discretion  of  tiie  (yourt. 

r.  The  allocatnr  for  any  writ  to  remove  a  cause  from  the 
Inferior  Court  of  Common  Pleas  to  the  Su[)eri(ir  Court  of  Com- 
mon Pleas,  shall  be  made  in  term  time  and  in  open  Court,  and 
not  otherwise. 

8.  Ap[ieals  from  judgnients  enteied  In  the  Courts  for  the 
tiial  of  small  causes,  sliall  not  be  removed  from  the  Inferior 
Court  of  common  pleas,iiito  the  Snj)eri(»r  Court  <>f  common  pleas. 

9.  No  cause,  matter,  or  piocetding  of  a  summary  nature  oi' 
character,  shall  be  removed  from  the  Inferior  Court  of  Common 
Pleas,  into  the  Super  ior  Court  of  Common  Pleas. 

Sec.   VI.  j^nd  be  il  enacted  by  theautliimiy  a/urfsatW,  That — 
The  costs-  to  be  allowed  in  the  Supei-ior  Courts  of  Common 

Pleas,  as  between  par-ty  and  party,    shall  be  according  to  the 

rules  fuUowing  : 

1.  In  all  pei*s<»nal  actions  to  be  commencerl  in  the  Sirperior 
Courts  of  Common  Plea-,  the  same  Costs  shall  be  allowed, 
which  by  law  are  allowed  for  tlie  like  proceedings  in  tiie  Infe- 
rior Coirrts  of  Common  Plea«. 

2.  In  all  actiorrs  commenced  in  the  Inferior  Ccnirt  of  C«mi- 
inon  Pleas,    and  removed  to  the   Superi.  r  Court  of  Common 
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Pleas,  the  same  costs  shall  be  allowed,  which  ought  by  law  to 
have  been  allowed,  if  the  said  cause  had  not  been  removed, 
but  had  proceed<(l  to  judgment  and  execution  in  tiie  Inferior 
Court  of  Common  I'leas. 

3.  In  all  actions  real  or  mixed  to  be  rommenced  or  prosecu- 
ted, in  the  Sujjerior  Courts  of  Common  Pleas,  the  same  costs 
shall  be  allowed  for  the  same  services  as  by  law,  are  allowed 
in  tlie  Su[)reme  Coui-t  of  this  State. 

To  establish  Superior  Courts  of  Common  Pleas. 

This  hill  is  not  within  tlie  true  sco|)'.5  of  t!ie  directions  to 
nu',  to  j)repare  and  report  a  system  and  code  in  respect  to  tes- 
tament and  intestacy  :  but  it  was  di-aw  n  at  tlie  instance  and  by 
the  advice  of  many  friends,  was  repurted  to  the  Lrgi-dature, 
was  aj)proved  of  hy  tiieir  co.nmittee,  and  on  their  recfnnmen- 
dation  was  by  the  House  of  Assembly,  ordered  to  be  printed 
with  the  other  hills  reported. 

in  revisitig  the  system  so  far  as  it  resj)ects  th.e  Orphans 
Court*!,  it  seemed  to  me  necessary  to  commit  that  branch  of 
the  administration  of  our  law,  to  the  Justices  of  the  Su|)remo 
<'ourt.  Some  of  the  reasoin  leading  to  that  conclusion,  aic 
eursoiiiy  set  down  in  tlie  remark'*  apjiende;!  to  the  bill  entitled 
•■  An  act  ri'specting  the  Orphans'  (y>(Uits." 

It  has  for  Uiany  }  ears  been  an  object  of  desire  in  New-.Ier- 
sey.  to  devise  some  improvement  in  our  judirial  systeui.  Tliat 
this  anxiety  slnmld  at  times  have  ])i*oduced  crude  and  |)erhaj)3 
inconsistent  theories  and  j)!an-,  is  by  no  nieaus  stranije.  Nor 
can  we  wonder  that  tiie  objections  to  them  being  strongly  set 
forth,  should  have  prevented  <iny  improvement  to  tUis*  day. 
The  evil  tlieri  fore  remains,  deep,  radical,  ruinous. 

Th;it  the  Inferior  Court  of  Common  Pleas  is  essentially  de- 
fective :  tiiat  tVom  its  constitution,  its  numbers,  and  other 
causes,  it  is  uttei-ly  incom[)etent  to  discharge,  with  ability  and 
promptness  the  higii  functions  with  which  it  is  entrusted,  is  !u> 
longer  a  secret.  Everyday  proclaims  it.  Every  suit  the' e 
tried  gives  additional  evidence  of  tiie  mortifying  fact. 

'I'he  wise  and  impartial  administration  of  justice  is  the  great 
end  of  all  government. 

If  it  shall  seem  meet  to  the  Legislature  to  require  the  Jus- 
tices of  the  Suj)!'eine  Court,  to  lend  their  aid  in  protecting  and 
defending  the  riglits  of  the  widow  and  the  Orphan  ;  if  they  ai'« 
to  b.!  constituted  the  Judges  of  the  Orpiians'  Court**,  it  seems 
to  follow  almost  as  a   matter   of  neccssky,    that  the  Supreme 


143 

C'ourt  siiall  consist  of  five  Justices.  Iji  that  event  an  opjjoi'tn- 
nity  i^  oif<*fe(l.  at  a  voi-y  cljeap  rate  iiideeil,  of  establishijig  a 
-Superior  Couit  of  Common  l^leas  in  every  county — a  tribunal 
which  siiall  be  at  once  independent,  able  and  impai-tiul. 

This  will  leave  the  Inferior  Court  of  Ct)nimon  Pleas  just 
where  ihi'v  were.  No  curtailment  of  theii*  jurisdiction  or  au- 
thority ;  no  intei'fei-eiice  witit  their  rigiits  ;  no  president  o\er 
them  to  he  hated  and  avoided.  Suitoi-s  who  prefer  that  juris- 
diction, or  v\!io  are  content  with  it,  are  neither  counselled  nor 
compelled  to  abandoti  a  favoiite  tribunal. 

Nor  is  tliis  plan  at  all  i-epuguant  to  the  Constitution,  or  the 
getieral  sciien)e  of  our  jurisjirudence.  Nay,  it  may  be  argued 
iliat  the  fi  amers  of  our  Coiistitution  C(!ntemj>!ated  t!»e  estab- 
lishment of  some  such  Court,  by  legislatixe  authority.  It  seenjs 
to  be  an  absurriity  in  terms,  to  say  that  there  is  an  Inferior 
Court  of  Common  Pleas,  without  a  Superior. 

Sec.  I.    1.   Relates  to  the  constitution  of  the  Court. 

2.  Prcscrib"s  the  terms,  and  that  the  Courts  shall  njeet  at 
the  times  and  places  »[)pointed  by  law,  for  holding  the  Inferior 
Courts  of  Common  Pleas. 

3.  Gives  a  jiower  of  adjournment  over  a  day  often  times  ve- 
ry necessary. 

4.  Malc<  s  every  day  in  term  except  Sunday,  a  return  day. 

5.  Ascertains  the  Cleiks  of  the  Courts. 

6.  The  seals  iu  like  manner. 

Sec  II.  Gi\es  cogjiizance  and  jurisdiction  to  the  Courts 
according  as  1  briieve,  to  universal  consent. 

Skction  hi.  The  powers  conferred  in  this  section  and  the 
provisions  hrre  made,  arc  usual  and  ordinary,  and  are  esteem- 
ed essential  for  the  faithful  administration  of  the  law. 

Section  IV.  Is  intended  to  prevent  the  removal  of  causes 
into  the  Supreme  Court  before  trial,  except  in  certain  cases. 
How  cinel  an  engine  of  oppression  and  delay,  the  present  ha- 
beas corpus  cum  cqusa  Is,  every  practitioner  of  the  law  full  well 
knows.  And  yet,  to  destroy  its  use,  because  it  is  susceptible 
i)f  gross  abuse,  cannot  be  determined  by  an  enliglitened  legis- 
lature. S)  l(Hig  as  our  system  continues  as  it  is,  the  evils  of 
the  dilatory  writ  must  be  endured,  from  the  assurance  of  its 
caution  and  security  in  the  end. 

The  exertion  of  the  power  of  the  Srrpreme  Court  in  chang- 
ing the  venue  is  by  known,  certain  and  just  rules.  It  can 
scarcely  be  imagined  that  it  will  or  ought  to  be  desired,  to  re- 
move any  other  Hction  than  a  ti'ansitoi-y  one  into  the  Supreme 
•Court  from  the  Superior  Court,  and  then  only  for  the  purpose  of  ch?.ng- 
in^  tlie  venue. 

It  is  proposed  that  the  removal,  where  it  is  necessary  or  proper, 
shall  be  by  rule  and  without  writ  :  And  it  is  believed  that  great  expen- 
ses  and  delays  may  be  avoided. 
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1,  2  and  3.   Dirjct  thB  manner  of  removal  and  when.  ^ 

4.  Requires  no  comment. 

5.  Provides  for  wriis  of  error,  makes  ihem  triable  in  the  Supreme 
Court  and  loaves  the  manner  of  proceeding  in  them,  lo  the  general  pro- 
visions of  law. 

Section  V.  1.  Dc-als  out  even  handed  justice,  in  giving  to  either 
party  i:"!ii  suit  pending  or  to  depend  in  the  lufirior  Cjart  of  (Jommon 
Pieas  of  any  county,  a  right  by  particular  writ,  and  at  his  own  proper 
co^ls  and  expense,  to  remjvc  such  causa  to  the  Superior  Court  of 
Common  Plsas  of  the  s:ime  county,  at  any  lime  before  final  judgment, 
except  in  cei  lain  cases. 

Tnat  this  removal  cannot  be  cfFected  by  rule  of  the  Superior  Court 
without  marring  or  defacing  the  symmetry  of  the  constituiion  of  these 
Courts;  and  that  it  ou;^'it  to  require  a  writ  from  the  Superior  to  the  In- 
ferior, no  one  versed  in  juridical  science  will  think  of  denying. 

2  and  3  Directs  thiit  the  criminal  writ,  process,  bail  and  all  other  pro- 
ceedit«i"'s  shall  instanler  be  removed,  so  that  the  cause  may  immediately 
proceed.  4  and  5  Require  no  comment. 

6  and  7  Constitute  ihe  exeei)iion3  to  the  right  of  removal  given  in  I. 

These  matters  of  course,  will  be  left  just  as  ihey  are.  and  subject 
after  judgnunt  to  the  revision  of  the  Su[»reine  Court  by  certiorari. 

Tho  light  of  removal  into  the  Superior  Couit  which  is  given,  it 
is  thought  ('(light to  belong  to  both  parties,  and  of  course,  to  be  exerted 
at  the  instance  of  either  ;  but  that  the  party  removing.  Khali  do  it  at 
his  sole  co.>'s,  charges  and  expenses,  and  that  of  course,  he  shall  not 
recover  such  costs  irom  his  adversary. 

Section  VI.  Seeks  to  regulate  the  subject  of  costs,  so  that  no  more 
expense  will  be  incurred  than  the  existing  laws  prescribe.  The  statute 
call  specilically  provide  for  those  costs  onl)^  which  are  between  party 
and  party  ;  but  it  is  confidently  hoped  that  a  largo  portion  of  the  ex- 
penses now  inenrred,  will  be  in  many  respects  curtailed.  The  numer- 
ous altercations  in  the  Inferior  Courts  of  Common  Pleas  on  questions  of 
(j[.i^er — The  disreputable  contrivances  and  squabbles  for  ihe  opening  and 
^gp/y_^The  ctTorts  to  get  ihe  lust  word,  as  it  is  called,  produce  intolera- 
ble delays,  and  vast  expense  of  time  to  suitors,  jurors  and  witnesses. 
Questions  are  daily  brought  up  for  elaborate  argument,  which  have 
been  settled  scoivs  of  years,  and  on  which  it  is  impossible  for  juridical 
men  to  ddTer.  But  there  is  a  chance  of  success — Something  moy  be 
gained — Nothing  can  be  lost — Tierce  and  Carte  usurp  the  place  of  ra- 
ijonal  debate — SmaU  wit  may  be  played  off  to  effect — The  bad  jest  is 
the  substitute  for  good  argument — The  fallacious  sophistry  of  a  con- 
eluding  harange,  has  all  the  influence  due  to  sober  and  digested  truth, 
and  the  conclu.sioa,  is  most  frequently  to  the  reproach  and  disgrace  of 
the  law,  such  as  fror:n  these  premises  may  be  expected. 

Can  this  comport  with  the  dignity  or  the  sacredness  of  the  adminis- 
tration of  justice  ? 

I  make  these  remarks  wiih  great  pain  :  but  being  required  by  the 
Legislature  to  draw  these  bills  for  their  inspection,  and  to  annex  to 
them  such  observations  in  explanation  or  otherwise,  as  shall  appear  to 
me  just  and  applicable,  I  cannot  in  conscience,  suppress  what  I  know 
to  be  the  truth,  and  the  truth  greatly  deplored. 


